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Foreword 



Few areas ot contemporary concern demonstrate man's growing 
interdependence more cUmMv than the oceans— a fart recognized 
by the 141 nations currently involved in theThird United Nations 
Conference on the l,aw of the Sea (IINCLOS). Rapid scientific and 
technological a(lv;uu:es have made possible the recovery of 
petroleuru ileposits from the continental margins and the 
h.u vestiuo of mineral resources from the deepest portions of the 
sea[)e(l. These and other capabilities have coincided with increases 
in world population and shortages of food and raw materials, 
resulting in new pressures on what were once imagined to be the 
'*int inite" resources ol the seas. The threatened extinction of certain 
species of fish anil marinr tnnmmals, and the increasing levels of 
worhi-wide marine pollution are prime examples. 

In in response to the growing concern with this long- 

neolecied 70 percent of the earth's surface, the johns Hopkins 
vSi.hool of Advanceii International Studies instituted its Ocean 
Policy Project, with initial funding from the National Science 
Foundation (currently under Grant No. GI 39643.) Since that time 
the Project has conducted research into the broad range of policy- 
r elevant ocean issues and, through its graduate seminar, trained 
dozens of students from as many countries in the understanding 
rind assessment of national and international ocean policies. 

Because ocean policy encompasses such a diversity of issues- 
economic, political, le^al. military, commercial, scientific and 
ecoloi^ic.il^lhe Project has employrd an interdisciplinary ap- 
pro, ich [)()th in its organization anu its activities. As Principal 
Investio.jtor. Robe^rt K. Osgood provides the foreign policy and 
military perspectives. ,js well as prior experience with ocean 
mat ters .is a senior staff member of the National Security Council in 
1989-70. Ann K. Hollick. currently an advisor to theU.S. delegation 
to the Law of the Sea Conference, combines her scholarship in 
international law and organization with a thorough grounding in 
the U S. decisionmaking process and close observation of the 
international negotiiitions. Charles S. Pearson has coupled the 
ecologist's concern vvith that of an international economist in his 
approrich t(j marine environmental problems. James Orr has 
focused on resource issues of the continental shelf and seabed. 
Richard C, Raymond, in addition to administrative responsibilities 
for the F'roject, has concentrated on dispute settlement proposals in 
the context (.. iaw of the sea. Barbara S. Bowersox collects and 
maintains the specialized holdings of the Project research library, 
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.ind filits IMnnM.l [)uhlii:.ili(»ns. 'I'tirouMH^Hil \hv existence of the 
IM un't.t snimr si.itl nn'iiil)ers have heeii iiblv assisted by ii niiniber 
ol <4i,mIu.i1i' res»',in;h assist. ints. tnany ol' whom have gone on to 
l airt'i s in n( iMii relaleil lields. Anion.iL* ibese are HlHott Treby, 
Knbri I di'Hoer. |aiHes /.ininiennan. Mitchell Kornblit, Alan Sielen. 
l*t'l» i M.iMi.ird. Wt'lts. Franklin jutian, (leir Haarde and 

llou .ml Simons We acknow ledi^e with gratitude the contributions 
i){ tM( b. 

Sincere appreciation is also extended to the National Science 
Found. iHon tor its su[)port. and in particular to Robert W. Lanison 
ul the ()Hh »' ot F\[iloratory Research and Problem Assessment 
u hu. .IS })roiect monitor, has followed our work from the beginning. 
Ills assist, ime in a number of areas has been invaluable, and we are 
Lji atetul. In at Id it ion. the Project wishes to thank the Exxon 
(iorporatinn .md the Alcoa Foundation for supplemental funds 
uhuh have enabled us to ex[uiml our program. It should be 
MU'iitioned. Iu>wevtjr, that the veiws expressed in this study are 
thos»' ot the ()ce<in Policy Project and do not nticessariU reflect 
those ol its sfioiiNoi s or contributors. 

A wort I or two also about the scope of this particular effort— both 
as lo (,ontent and intent. Because the UN (Conference on Law of the 
Sea is of inunediate concern to policymakers and ocean interest* 
groups, the content of this study has been dictattMl largely by the 

jjor issues currently under debate in that forum, and the status of 
itie negoti.itions ris of ibis writing. Kach chapter takes up a specific 
issue, .inalyzes its itnpcjrtance to tht? United States, discusses its 
evolution ui the international negotiating process, and considers 
the various policy o[)tions in the ccmtext of the treaty-nuiking 
exercise. The criteria for evaluating policy options are: (1) 
Aiuerican national self-inlertjst, enlightened by a due respect fur 
international order, welfare, and equity; (2) effectiveness and 
flexibility (d means to achieve ends related to this goal; (3) 
economic efficiency; (4) donu'stic and international political 
feasibility: and (r>) the time frame for implementation. 

The intent of this study, however, is somewhat broader. Despite 
tht? current nature of much of thesubject ruatter, it is hoped that the 
reader will be rcpially alleiitive to the long range implications of the 
material presented here. One international conference does not a 
national ocean policy make. Regardless of the outcome of 
lINdl.OS. the world ocean is destined to become an increasingly 
complex and critical arma in which a multiplicity of functions 
undreamed of by ( Irotius. Selden— or even Pardo— must be 
ac(.(unmodated in an orderly fashion. It becomes essential, 
therefore, to look beyond the expedients of the current situation toa 
system of ocean management designed to deal with the continuing 

iv 



technological innovations and changing national and international 
priorities that arc certain to dictate future ocean relations. Only 
from this perspective can we move toward a national ocean 
policy — for 197t) and beyond. 

RobtTl K. Osgood 

Director. Ocean Policy Project 

October 1975 
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Executive Summary 



CHAPTKR 1 

The Evolving International Ocean Regime 

The objectives of this report are to: (1) illuminate the nature of 
U S. national interests in the oceans; and (2) suggest and 
evaluate alternative strategies to achieve these interests. 
The ocean regime, dictated to a large extent by naval and 
commercial policies, was remarkably stable until the mid-20th 
century. Since the end of World War II hov^^ever, the traditional 
ocean regime has been in increasing disarray due to (1) 
technological advances which led to an awareness of the 
exhaustibility of ocean resources and (2) the rising influence of 
developing countries on the use and allocation of earth's 
resources. 

Two prior Law of the Sea Conferences in 1958 and i960 failed 
to solve ocean issues. The Third UN Law of the Sea 
Conference, which began in 1973, again began an attempt to 
establish a new ocean regimeby working toward a comprehen- 
sive, detailed, and widely accepted ocean treaty. As history has 
borne out, participants in the law of the sea negotiations 
underestimated the difficulties of realizing that goal. 

Proponents of the comprehensive approach envisioned the 
creation of a treaty before "ocean grabs" got out of hand and 
before excessive national ambitions and rivalries hardened 
into fixed positions. U.S. acquiescence in this approach 
demonstrated an awareness that the issues were in many cases 
difficult to disentangle, and could perhaps best be dealt with as 
a ''package." 

Yet this comprehensive, widely accepted, detailed treaty 
approach was likely to failbecauseof the difficulty of reaching 
agreement among so many different countries on so many 
different issues in a short span of time. It appears probable that 
any comprehensive treaty cannot be widely accepted and any 
widely accepted treaty cannot be detailed and comprehensive. 
The process of negotiation in the UN Law of the Sea 
Conference (UNCLOS), has benefited the international com- 
munity by helping to identify, clarify and differentiate ocean 
interests. While a comprehensive treaty remains unlikely, the 
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riMi^dtMliuDs haw (jrovidtMl <) [)asis f«)r pursuing hihihTdl ard 
iTiullilali'ral av^rfcau-nls on limil»Ml clusters of issues and for 
the dfvelo[)inenl of functional ocean organizations. 

— Ir the .ihseniie of a detailed, comprehensive and widely 
accepted a^rrenient. order in the oceans will, to a larj?*? ex tent, 
depend on a combination of tacit mutual restraints, m(j(Ju.s 
V (ve/Mli short of forma! aj^reements, enli>?htened national 
letjislation, the j^radual development of customary inter- 
national law, unilateral claims, confrontations, the judicious 
us(? ol foi«:e. and perhaps, occasionally, violent encounters. 



The Third UN Conference on the Law of the 

Sea 

— Three sessions of the Third UN Law of the Sea Conference 
have failed to resolve the major issues on the 25 item aj^enda. 
Thisd isa[)pomtin^ prompt w is only slightly relieved by the 
issuance of an "informal sinyh iiexotiatin;^ »ext" at the Geneva 
sessifjo m 197.5. 

— I'ht! single nej^fjtiatinK text (SNT) was prepared by fhe 
chairmen of the three main committees and. as such, is not a 
[)roduct of negotiations. Factors which will determine its 
usefulness in future nejM)tiati(ms are: (1) its quality as a legal 
document: (Z) i:.. reflection of political compromise; and (3) the 
domestic and iniernational response it elicits during the 
mteisessional period. 

— The (]«)inmittee 1 text on seabed mining reflects, almost 
exclusively, the views (jf the developing country bloc and is not 
likely to be acceptable to developed states. The Committee II 
text, on |urisdi(;ti(mal limits, fisheries and other law of the sea 
mailers, attempts to strike a compromise bHween maritime 
and coastal states. Wide geographical disparities among states 
may. Iwjwevet , militate against agreement (m a number of issue 
rire.is. The C(Mnmittee III text, on marine pollution and 
s{ lentjfic resear(.h. cf)nflicts in some cases with related 
; I ovisions in the Committee I and 11 texts. It remains to be seen 
how such discre|)ancies will [)e resolved. 

— The arbitr.iry decision by the (^(mference president to entrust 
the dr.ifting of the text to the three Oimmittee chairmen 
r»dlecls the ()rocedural dilemma, in terms of the size af the 
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t'xIt'iuU'd co.istiil siHir juristliction will curtail conventional 
M.iv.il upurations. No inattur how restrictive the regime, 
howrvn. (ixtrndtMl zones of national jurisdiction could not 
MrHloniimt' Ainei ica's strategic capability on the ocean. 

- As trchoolooi,;,,! developments and the political atmosphere 
turn in frivor ol (:o<istal slate restriction of the free commercial 
p.iss.i'_^r (,l maritime stales, the local military balance has also 
lurnt'd U) thfir ailvanta^e. 

In many ( asrs. [)r()te(:tion of U.S. military and economic 
inln csts will depend more (m ^ood relations with particular 
stairs than on a law of ihe sea treaty. 

- Ih oaslal slale jurisdiclion.il claims jeopardize U.S. security or 

nru.rnK. inleresls in (he Third World, the United States might 
nof nt'ctvss.irdy \u' delrrred by immediate political costs from 
sijppoilim^ lis oce.m inleresls with force. 



The Geneva Text and U.S. Options 

- 'Hie I'nihMl States will probably not obtain a treaty that will 
IM'olecl ivvv navit^alion through territorial seas and unimped^ 
ed passage through international straits unless it makes 
concj'ssions in the "single negotiating text" (SNT) that 
emerged frtmi the Ceneva session. These concessions, 
howrvcr, do not seem directly incompatible with essential 
I '.S. security inleresls. 

" H a large nnmfjer (d stales find the SNT formula unacceptable, 
tliis r.nst's iIh* question of whether the United Slates should 
st't'k ,1 Imiitfid treaty definin*^ the territorial sea. rights of 
OMViL^alinn .nid passage in straits and territorial seas, and 
I iiibis ,Hid duties in the economic zone. 

- rin'H' rt-niams mi assurance that certain key strait states 
\\n\iU\ sign any treaty, limited or comprehensive, that met U.S. 
r ♦'(jun-ements. 

- !l laced with a choice of a widely accepted treaty that fails to 
s.ilisl v U.S. srcurily interests in the economic zone or no treaty 
'ii all. ilw ( Jnjted Slates might decide to defer signing a treaty, 
[j.irtly Dot ol confidence that essential security interests could 
b»' ,n hM'\ f'd tiirough bilateral arrangements or limited mul- 
td.iter.d .iitreements. by nwdi vivaiidi, and the slower 
dcv el()f)inent of customary international law. and partly out of 
iiopr liml ,1 beltrr frealy could be achiifved later. 
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CHAPTER 4 



Commercial Navigation 



I'raditional legal notions of freedom of the seas and flag state 
jurisdiction over vessels are increasingly under pressure from 
coastal state resource interests, as well as from the inter- 
national community which shows increasing concern over the 
manner in which flag states administer their vessels. 

TheThird UN Law of the Sea Conference has concentrated on 
r<»source issues to the neglect of the universal interest of all 
states in commercial navigation. Navigational questions have 
been dealt with indirectly as they bear on the new forms of 
national sovereignty over ocean resources. 

Navigation interests and interests in access to resources have 
come into conflict in three different areas: the exclusive 
economic zone which seems destined to be granted coastal 
states; straits used for international navigation; and 
archipelagic waters. The conflict has raised serious questions 
as to whether interests of coastal states can be balanced with 
those of transiting states. 

Viewed from an economic perspective, ocean space used for 
commercial navigation can be considered a resource. 
Historically, the supply of this resource has far exceeded 
demand. Recently, however, the size and number of ships has 
grown to the point where problems of shipping congestion 
exist in certain heavily travelled areas. The debate continues 
as to whether rights to control navigation ought best be vested 
in coastal states or the international community. 

A declining U.S. shipping industry has vigorously pursued 
legislation to revitalize America's commercial fleet through 
subsidy. In the UNCLOS negotiations, the petroleum industry 
has represented the shipping interest. The petroleum industry 
has supported rights of innocent passage in the twelve mile 
territorial sea, free passage in the 200-mile resource zone and 
the high seas beyond, and unimpeded passage through straits 
used for international navigation. 

With regard to protection of the marine environment, the 
shipping industry position, which has come to form the U.S. 
position at UNCLOS, supports international standards which 
would he jointly enforced by flag, port and coastal states. 

Despite the (Conference's preoccupation with resource 
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(juf'stioiis. d growing number of developing states have 
publicly recognized their interests in avoidinjj undue restric- 
tion ol niivigdtion. 

— In thf five years in which the United States has been 
articiilatin^i policy in the Law of the Sea Conference, it has 
moved frf)m a position in which navigational and high seas 
trt»tMlfmis constituled a priority to a position in which resource 
rights are r;onsi(lered equal in importance. 



The Geneva Text and U.S. Options 

— Krr)m the U.S. perspective, the provisiCns of the single 
negotiating text (in the Committee II section) which deal with 
the economic zone have the potential of stretching into far 
reaching and restrictive coastal state territorial rights. This 
fact derives from the inability to define what constitutes an 
er;f)nr)mic or resource-related activity, and from the fact that 
iiiternatif)nal concerns of shipping and scientific research 

^ necessarily affect coastal state resource interests. 

— Single negotiating text provisions on transit passage through 
straits more closely approach official U.S. policy, as do. 
[jrovisions for vessel source pollution. 

— Because of the global importance of placing no unnecessary 
restrictions on transit through the economic zone, the United 
Slates may choose to insist on a treaty which strongly 
rt!affirms high seas rights beyond the territorial sea. If no 
treaty results from UNCLOS III, efforts could be made in a 
variety of .ireas to meet tlonu'stic goals, through means of 
unilateral, hil.ileral and m 'i.[..:^:ral agreements and limited 
treaties or regional solutions 

— Whatever the outcom.j of UNCLOS. the Intergovernmental 
Maritime Consultative Organization could be charged with 
greattu* responsibilities for the development of a future regime 
for commercial navigation. This regime could include naviga- 
tion systems .ippropriate to different areas as well as improved 
salety standards and liability requirements. 



CHAPTER 5 

Marine Environment 

— The roots of the environmental deterioration ol the ocean have 
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rhfiu hasf in tfconornic iictjvity. Raw rnalt'rial PxpUiitation, 
ti .ins[)()ri. [)r()(:f ssint^. twui consunii)! ion all protluce wastes 
which litwl thrir way intn tht? oct'an. '['he laws of gravity, the 
laf:k ol rrstrictivr lav\ s nationally and intiTnationally, and the 
iiM.omrA ht'litd tlial thf assimihitive capacity nf the oceans is 
inr\h.mstihh», have contributed to the problem of ocean 
pollution. 

— Uri aiisj* the oct'an environment lacks a well-cU'fined domestic 
«.r»nstitiieti(:y and a simse ot drama and urgency, it has suffered 
Ml coniprU'ison with issues of higher priority. When pollution is 
( onsidered in a national an(J international context, un- 
warranted attention is often accorded to acute pollution 
uicidf.ils like the Torrey Canyon oil spill and too little 
attention to low U?vel. chronic abuses. 

— I he I IN !,aw of the Sea Conference is only one part of the 
pruj.ess through which marine environmental policies are 
d»'velo[)ed and implemented, IJNCLOS is most concerned with 
jurisdiction, and not management questions. Whatever its 
outctmie. critical management problems will remain. These 
tnanagrment [)rf)blems include the neeij to establish desirable 
Icvfds ot pollution abatement and to select instruments to 
attain ah.Ofnit'nt objectives. 

-- ScvtTtd of the specific management questions include: how 
clean is ( \n enough; how to prevent diversion of pollutants 
trotn one it ion or medium to another; whether to allow less 
stringent st.indards for developing countries; how to control 
lam 1 -based sources; and how environmental regulations 
sliould be enforced. 



The Geneva Text and U.S. Options 

- - An Inlernalional Knvinmtnental Agency with broad powers to 

deal with all major sources anti types of ocean pollutants 
wtmld have been a desiralde outcome, on economic and 
ecf)l(»gi(:al grounds. The (Geneva text tloes not contemplate such 
a regime and it is not likely to ctmie about. 

— The le\l. its currently written, does not necessarily damage the 
l ;.S. pfisition on the marine envirtmment. The provisions are 
sufficiently broad to allow the IJniletl States to initiate and 
sufjporl a wide range of marine envircmment agreements. 
Hdwever. the current text tloes rerluce the chances for long 
term ratn)nally calculated environmental pcdicies, The reason 
IS that jurisdiction over the envircmmentally sensitive area, the 
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economic zone, would go to coastal states without effective 
sal'tJ^Uiirds by the international community. 

I he environmental provisions of the text could be improved. 
Two specific areas are; tighter controls over coastal state 
a( Jivities id the economic zone (particularly oil production), 
iind some controls over refining activities on the high seas. 

'i'he opMon of no treaty, combined with unilateral extensions of 
coastal state jurisdiction, would require the activation of a 
wirif' r.mge of olhftr negotiating modes. 

KeyiorKi! agreements for senn-enclosed areas appear par- 
tlMjlai iv promising. 

The United States may want to consider greater assistance to 
devf.loping countries in their efforts to preserve the marine 
environment. 

Some unil<)leral actions by the United States, such as the 
phaseuur of DDT. will have beneficial effects on the marine 
envif {)nmj?i)t 



CHAPTER 6 

Fisheries 

Among fisjimg nations, the United States ranks fifth in volume 
nt iisb harvested and fourt^iin terms of value. Sixty percent of 
its commercial marine catch is taken within twelve miles of 
shore. U.S. fishermen harvest less than 25 percent of the fish 
caught otf U.S. shores, the remainder going to foreign 
fishermen. 

In er(»n()nM(. tern)S, fishing is relatively inconsequential when 
con)p,r to other U.S. ocean interests such as outer continen- 
tal shelf pelrolcjm; but politically, the fishing interest is 
powerful. With some exceptions. U.S. fishing fleets have 
lagged behind the Soviets and japanese in modernizing their 
fishing vessels. 

Frf)m theperspectiveof a law of the sea treaty, there are several 
important divisions within the commercial fishing industry: 
coastal fishermen, distant water fishermen, and those who fish 
migratory and anadromous species. The official U.S, position 
on fisheries has evolved as a product of competition among 
these interests. 

The Uniterl States first adopted a "species approach" in 1971. 
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In r»*s[)()nse to strong domestic and international pressure for 
tht' luloption j)f a 200-mde resource zone, the United States 
suhsecjutjiillv adapted the species approach to a zonal 
.ipprn.ich. Hv the Caracas session of UNCLOS in 1974, the 
\'ni\vd States agreed to accept a 200-mile coastal state 
ecnnomic resource zone with special provisions for highly 
migratory and anadromous species and stipulating that coastal 
fisherujs be fully utilized. 

— During \hv 1975 Geneva session, a wide consensus on a 200- 
mile ztme of coastal state jurisdiction emerged, but there 
remains considerable difference of opinion as to the legal 
(.j)nlHnt of that zone. Some South American states continue to 
press for a 200-mile territorial sea or its functional equivalent. 
Maritime states favor only resource jurisdiction with strong 
interna ti(jnal rights and regulations to apply toother activities. 



The Geneva Text and U.S. Options 

The (;eneva text does not protect U.S. distant water fishing 
interests. With regard to coastal species and anadromous 
species, however, the IJ,S. position has been substantially 
realized in the text. 

— Under the terms of the single negotiating text, the coastal state 
IS the rule maker, enforcer and arbiter when it comes to fishing 
.K:tivites in its 200-mile zone. In further negotiations, the 
Ignited States should insist that these rights be modified by 
clearly specified international responsibilities. 

— If no treaty results from UNCLOS III, the United States will 
have to consider carefully its national, unilateral, regional, or 
international fisheries policies in terms of (1) their effect on 
f)lher nations and (2) the difficulty of enforcement. Unilateral 
action requires great care in order to serve as a model for other 
states to emulate. Insofar as possible, the United States may 
lind It advantageous to proceed multilaterally. Regional and 
other multilateral efforts would have the greatest role in 
establishing; rational management of fisheries in the absence of 
a treaty. 

With pressure mounting for domestic legislation to create a 
20()-mile fishing zone, it is not unlikely that such legislation 
cf)uld he passed before the next (March 1976) UNCLOS 
sessi{jn. U.S. legislation in this regard could appear as a move 
to destroy the Conference and is likely to engender a strong 
n»'gativeresponseinternationally. It might further lead toquite 
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different unilateral responses which would jeopardize U.S. 
distant water fishing interests. 

— The C;enevij text could be improved by establishing provisions 
whi:h would facilitate management of entire stocks or 
ecological systems of fish, and pursue goals of economic 
efficiency as well as biologically based conservation goals. 

CHAPTER 7 

Mineral Resources 
I. oil Interests 

— One of the clearest U.S. goals in the oceans is to gain access to 
and jurisdiction over ocean minerals— specifically the 
hydrocarbon resources of the continental shelf and the 
manganese nodule deposits of the deep seabed. 

— Petroleum companies were early and active participants in the 
law of the sea debate and have always favored extended 
coastal state jurisdiction rather than international control. 
Hence, they have welcomed and perhaps helped prompt the 
transition in the U.S. position from a narrow zone of national 
jurisdiction to a broad one. 

— While most oil off U.S. shores seems destined to fall under a 
domestic regime of exploitation, a number of other interests of 
the petroleum companies remain under negotietion— 
unhampered oil shipping through straits and coastal zones, 
avoidance of arbitrary pollution standards and guarantees of 
the security of investments. 

The Geneva Text and U.S. Options 

— The single negotiating text (SNT) provides for coastal state 
jurisdiction over resources within the 200-mile economic zone. 
The only salient restriction '.o total coastal state control over 
its shelf hydrocarbon resources is the obligation to pay an as 
yet unspecified portion of the value of production from the 
shelf in the area beyond 200 miles where the shelf exceeds that 
distance. This will affect between 6 and 22 percent of "U.S. oil." 

— Oil company desires to have assurances of security of 
investment have failed to capture the concern of many 
delegations outside of the developed world and no such 
provisions on this were included in the SNT. Oil companies 
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retain the right to deny capital and technology to *'risky*' areas 
and may consider other forms of foreign investment less prone 
to nationalization or expropriation. 

The Federal Government might also consider investment 
insurance along the lines of the current Overseas Private 
Investment Corporation (OPIC) program to insure potential 
investors in foreign offshore oil operations against arbitrary 
host country action. 

II. The Seabed Regime 

The debate over the structure and the degree of control to be 
granted to the international authority which will oversee the 
development of the seabed beyond national jurisdiction has 
proven to be the most politically charged and intractable issue 
at UNCLOS. 

Opinions have split along a developed-developing country 
axis. The states with the technology and capital to exploit the 
seabeds for manganese nodules have sought a regime to enable 
their corporate en tities to exploit the seabed with a mininium of 
restrictions. The developing countries, on the other hand, have 
favored an international authority with broad powers to 
exploit the seabed directly, to oversee Its development, and to 
distribute revenues among the world's poorer countries. 

Negotiations within Committee I (charged with the seabed 
mining issue) face added pressure from the threat of unilateral 
U.S. action to enable U.S. ocean miners to begin seabed 
production prior to the establishment of a seabed regime. The 
''Moratorium Resolution*' passed by the UN General Assembly 
over the objections of the United States and others confers— in 
the eyes of the majority of the Conference— a moral respon- 
sibility not to engage in seabed mining until a treaty is agreed. 

The most difficult question facing the seabed discussions at 
UNCLOS is the decisionmaking structureof the'*international 
authority." The United States and like-minded states fear that 
Third World control would lead to a monopoly enterprise that 
would restrict production and deny ocean mining firms access 
to the seabed. 

While it is impossible to predict magnitudes, unregulated 
seabed production would likely lead to a decrease in revenues 
for a group of half a dozen developing country producers of 
nodule minerals. Contrary to its economic self interest, the rest 
of the developing bloc has accorded political solidarity a high 
value, and has sought to place decisionmaking power in the 
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assembly of the authority to ensure that developing country 
producers are not injured, and that developed countries are not 
the sole beneficiaries of a seabed regime. 



The Geneva Text and U.S. Options 

— The Committee 1 text is not representative of the state of the 
negotiations and is drawn almost entirely from theGroup of 77 
developing country bloc position with few concessions to 
developed countries. It cannot be considered to be thebasis for 
negotiations. Under the text's provisions, control of the 
proposed authority will lie in the hands of the developing 
country majority 

— The United State tains three broad options in relation to the 
seabed question. It could continue with the negotiations with 
the hope that UNCLOS will eventually result in an acceptable 
treaty: it could act in the interim to give U.S. miners access; or it 
could delay action and wait until seabed mining becomes 
sufficiently attractive to warrant mining without legislated 
assurances. 

— U.S. action along the lines of the Metcalf bill to authorize 
interim seabed mining by U.S. firms seems likely to engender 
opposition to other U.S. interests and considerable ill will 
against the United States, and, in the absence of persuasive 
arguments that time is a factor, seems to be a risky approach, 

— To turn the negotiations more toward the U.S. position, 
prli( vmakers could consider two different actions. (1) In 
contort with other potential mining states, the United States 
could form a unified developed country position which could 
be negotiated at a future session of UNCLOS along side the 
present text. (2) The United States could enact legislation 
expressing the intent to begin seabed mining at some future 
date if an acceptable treaty were not signed. Unpopular as such 
a move might be among the Group of 77, it would serve notice 
that the United States will not wait forever for an acceptable 
seabed arrangement. 



CHAPTER 8 

Scientific Research 

— Marine scientific research can be divided according to its 
immediate application into three categories, commercial, 
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intelliji^e nee cind academic research. Unfettered access to the 
world oceans has facilitated the acquisition and use of 
scientific knowledge, as well as use of ocean resources. 

Private researchers from academic institutions have not 
developed special offices for the conduct of relations with 
foreign governments as have multinational commercial in- 
terests. Academic institutions have generally relied on the 
Department of State to obtain necessary clearances when 
operating in coastal areas. 

The academic and intelligence communities share a desire for 
freedom of access to near shore areas, but only the academic 
researcher is willing to support open publication uf research 
results. Commercial and intelligence research are not 
publication-oriented. 

In UNCLOS negotiations, the United States has stressed the 
importance of marine science research in the production of 
knowledge beneficial to all mankind. The U.S. position 
recognizes that, in areas of coastal state jurisdiction, scientific 
research should be conducted in a manner that does not conflict 
with the legitimate economic interests of the coastal state. 

The U.S. position recognizes seven obligations on the part of 
researchers: (1) advance notification of the proposed research 
including a detailed description; (2) the right of coastal state 
partirination; (3) sharing all data and samples with the coastal 
sl'ire; (4) assistance in interpreting research results; (5) open 
publication of results; (6) compliance with all applicable 
international environmental standards; (7) flag state certifica- 
tion that the research will be conducted in accordance with the 
treaty by a qualified institution with a view to purely scientific 
research. 

The United States has stressed that if the obligations aboveare 
fulfilled, the coastal state cannot forbid research related to 
exploration or exploitation of resources beyond the territorial 
sea. 

The United States is in a small, albeit growing, minority on the 
issue of scientific research. It is alone in having a major ocean 
going academic research fleet. 

In the negotiations, developing countries have taken issue with 
the prevalent Western view that scientific knowledge con- 
stitutes a public good which benefits all. They feel that 
technologically advanced nations are better able to use the 
results of their research and that benefits, therefore, accrue 
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unevenly. Developing countries fear that research of a military 
or commercial nature will be used against their best interests. 
The Committee III portion of the single negotiating text deals 
with scientific research, it reflects an effort to strike a 
compromise between the interests of the wealthier slaies who 
conduct the bulk of research and those of coastal developing 
states. The text distinguishes between scientific research of a 
■ fundamental nature and research relating to living und 
nonliving resources; explicit coastal stale consent being 
required only for the latter. A series of obligations for both 
fundamental and resource-related types of research are set 
forth cjs well as a provision for use of dispute settlement 
machinery when disagreements occur. 

Only U.S. commercial interests are fully accommodated to the 
prospect of consent regimes in offshore areas. Intelligence 
cjctiviiies can look forward to an acceptable regime or the 
deliberate or surreptitious continuation of activities in these 
areas. The academic researcher will need official support and 
will either cease research or develop some bilateral accom« 
modations with coastal states. 

A coordinating body for academic research will be useful in 
certifying and policing research programs whether or not a 
treaty i,s ^ipnp(^. The Pniv-rsity National Oceanographic 
Laboratory System (!'\t^^S] ' av d be easily expanded to 
handle t'\r<je fvncluns. J-rwoetiuu:.* in the Depar^-yiPnt of State 
would cUbi) *)prf;fjt from streamlining. 

Bilateral, regiona) an^i unil-Ocrcil Hiiproaches take on increased 
importance in rhe rit'sr .ro of a comprehensive law of the sea 
treaty, as do the roles of international organizations such as the 
Intergovernmental Oreanographic Commission, the Food and 
Agriculture Organization, UNESCO, and others. 
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PARTI 



THE LAW OF THE SEA: 
AN OVERVIEW 



CHAPTER 1. 



THE EVOLVING INTERNATIONAL 

OCEAN REGIME 



The objectives of this report are to: (1) illuminate the nature of 
U,S, national interests in ocean space; and (2) suggest alternative 
strategies and options for supporting these interests. To achieve 
these objectives we must: (3) take account of the natureof the total 
international environment — especially, the political 
environment— as it affects the pursuit of these interests and 
options within the evolving international ocean regime. 

U.S. interests and policies have changed and will continue to 
change as the rudiments of a new ocean regime emerge in a 
changing international environment. Therefore, it is important to 
understand how the crucial elements of ocean policy have 
interacted in the past in order to understand the present situation 
and speculate about the future. 



The New Era of Ocean Politics 

It is no exc .jgeration to characterize the international relations 
pertaining to the use of ocean space since 1945 as the New Era of 
Ocean Politics. Yet the politics of this era are so complex and so 
rapidly changing that they are difficult to grasp. The modern era of 
ocean politics before World War II was relatively simple in its basic 
components, and it developed gradually. The ocean relations of 
states in this era developed around the use of the sea for commerce, 
the projection of armed force, and fishing. The geopolitics of 
seapower was an integral part of world politics, and world politics 
could be described largely in terms of the military-diplomatic 
relations of the great states. The structure of commercial and naval 
power among these states underlay the era of imperial expansion 
and conflict in the 18th and 19th centuries. This structure was an 
integral part of the system of alliances and balances of power that 
emerged in the last quarter of the 19th century, broke down in 
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World I. and hrud'ly t)Ut tt?iuii)usly reviveil after Woi ld War 1, 
until lh» ; • olutioti it) vvorlil [)()vver that tTupted in World War II 
crtNi It'll an ess»?nti.illy [)i[)olar confrontation and ecjuilibrium 
l)f?l\vt'rri thr Unitifd Slides and the Soviet Union. The structure of 
commercial and naval power was shaped [)y irhan^es in naval 
lt'chnol()>>y. the economics of industrialization, shifting patterns of 
conflict and alignment amonj4 the major powers, and, above all, by 
wars. The resultm^ oct»an politics, although complicated in detail. 
wtTtf not dillicult to comprehend in essence as an integral element 
ol the [)revailini> Hculpnliiik, shapt»d [)y a clash and accommodation 
ot faniy coherent national interests amon^ a few states. The 
numerous disputes ovt»r fishing, smuggling, and piracy were 
o(.casionally of major importance to one state or another; but in the 
total dr.ima ot intt»rnational politics they were only a sideshow. 

Along with tht? rel.itively simple and gradually changing nature 
ot modern ocean politics went a remarkably simple and stable 
octNin rti-L^ime— that is. a set of norms, laws, and institutions 
g()vernmg tht» rtdations of states in their use of the ocean. At the 
center of this regime and its customary laws was the principle of 
frt'tidom of the high seas beyond a 3-mile territorial sea boundary. 
Underlying the regitne were the assumptions that there were more 
than enough resources in the sea for everyone and that therefore no 
one n*?ed st?ek exclusive control of its resources in any area beyond 
national sovereignly. Almost universally accepted in peacetime, 
the regime was enforceil by the great maritime powers— 
particularly [)y Cireal Britain— who by virtue of their naval 
prt^ponderanct? freely ct)nducted tht ' overseas commerce while 
limiting co.istal state jurisilicational claims for fishing. Only 
during wars among major naval powers did the classical regime 
temporarily brt»ak down, but even then only with respect to 
shipprlrig. 

Since 1945, ocean politics have grown far more complicated and 
rlynamic. Th*; ocean rt^gime has become highly unstable or has 
broken down altogether. President Truman's unilateral U.S. 
extensi(m of jurisdiction for economic purposes over the continen- 
tal shelf, followed h\ \M\n American assertion of a 200-mile 
jurisdictional zone, which soon expanded to a claim of territorial 
sovtjreignl V. marked the beginning of this process. The erosion of 
the classical r»»gime took place at a mounting pace and scope after 
the effort of 88 participants to stabilize and recodify it in the 
Oneva Conf»?rence of 19.58. Despite subsequent attempts to 
reconstruct a coherent and comprehensive ocean regime by 
mternational agreement, the determining trend has been the 
(Jivision of ocean space into functional jurisdictions for fishing. 
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iiuiiMiM. navio.ihufi, tMi vir{)nnirnt, and so forth. 

A I \hv root ot this l)r(Nik(h)wn of the classical ocean regime was 
(a) »*\plosion of technological deveU^pmcnts in exploiting fish, 
[)elri)leuin. and minerals in ocean space and (b) the risinj^ influence 
of devid(i[)in« countries on issues concerning the use and allocation 
ot the earth's resources. Together, ♦hese two developments tended 
tn [)it the ni.ijor maritime and naval states, emphasizing maximum 
treedom id navigation antl scientific research, against developing 
st.ites, emphasizing maximum access hy them to ocean resources 
and then l^enefits. and control and regulation of offshore watejrs 
and str.iils. This conflict and ,ilignment of interests, in time, grew 
more complicattMl; l)ut it ciuickly destroyed the structure of power 
and interests underlying the old regime without creating the 
structure of a new regime. 

Hy Hni7 it was wiclely foreseen that rising expectations 
concerning the exploitation of t:ontinental shelves for petroleum 
an<l ot the deep seaheds for manganese nodules, together with 
growing competiti{)n to exploit ever scarcer fisheries, would 
stimulate the increasing assertit)n and extension of jurisdictional 
claims l)y co.istal states. The widespread trend toward assertion of 
at least a lli-mile territorial seaboundary foretold the obsolescence 
of the (dassical :i-mile boundary and, as one particularly important 
cnnsecjuence for maritime states, the overlapping of terrritorial 
boundaries in most of the key international straits of the world, 
(ionsetjuently. those maritime countries who had most to lose from 
the collapse of the old ocean regime viewed with alarm the chaotic 
prospect of conflicting jurisdictional claims and sharpening 
clajibes between maritime and coastal state interests, which, some 
thought, might rival the disputes over territorial boundaries in an 
earlier period of history. Mounting apprehension over the 
deterioration of the political environment affecting the useof ocean 
space was sh.irpened by fears of the U.S. (and most notably, the 
Soviet) military that naval transit would be impeded off foreign 
coasts and through international straits. The threat of oil spills, 
dumping on the high seas, and other sources of ocean pollution in a 
period of growing ecological concern, added still another source of 
expanded jurisdictional claims by coastal states. 



The Qu^st for Universal Agreement 

It was in this foreboding atmosphere that the U.S. Government, 
in little over a ye.ir of intensive effort, formulated a Draft Seabeds 



21 

30 



■['realv lor prrstMitation to the UN Seabed Committee in August 
1970. in the h()[)e that the subsequent Law of the Sea Conference 
would produce? a tre.ity that all nations would si^n before long. The 
effort to create a nvw international ocean regime by treaty was a 
lavviniikin^ venturti of unprecedented scope, complexity, and 
ra[)ulity. The conditions for succeding in this venture, especially 
when compared to the way the traditional regime of modern times 
bail emerged and thrived, were anything but auspicious. 

Here was an effort to formulate rules to govern the behavior of 
virtu. dly all of a vastly increased number of states with respect to 
nuilti[)le new as well as old uses of the ocean and its resources. 
Moreover, the rapid rate of technological development in the 
exploitation of ocean resources, in shipping, and in the military use 
of iicean space meant that the ocean interests of many states would 
l)e, to an important extent, unknown or at least inchoate and 
untested by experience over time. For fundamental political 
reas(ms, too. the international structure of ocean interests lacked 
the stability and consensus that sustained the traditional ocean 
regime, for the interests of the powerful and rich states are now 
regularly contested by the claims of the less privileged in numerous 
forums of international transaction and discourse. At the same 
time, in the face of these claims the militarily strong are inhibited as 
never before from supporting their interests with force, with the 
iin{)recendented consequence that the creation and enforcement of 
a new ocean regime would have to depend on an extraordinary 
degree of voluntary accommodation and cooperation. 

Recognition of the need for international c<joperation in resolving 
ocean issues is not accompanied by commensurate disposition to 
undertake such cooperation. The novel inhibitions of the strong in 
using force to support commercial, economic, and even military 
interests against the weak have reinforced the spreading recogni- 
tion that purely national measures are inadequate for dealing with 
many practical problems, and this recognition has resulted in much 
multilateral negotiation in numerous international agencies and 
institutions. On the other hand, the disposition to pursue national 
interests through international cooperation is accompanied — 
particularly in the so-called Third World, where governments find 
an enhanced roU» in international organizations— by a new wave of 
intensified national feeling, overlaid with regional, ethnic, and 
deep sociopolitical divisions. Furthermore, international coopera- 
tion between developed and lessdeveloped countries is impeded by 
a widespread feeling among the latter group, enforced by the 
success of the Organization of Petroleum Exporting Countries 
(OPEC), that they must and can overcome their exploitation by the 
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former through a basic redistribution of wealth and power, without 
which there can be no just international order. The resulting ' 
national and socioeconomic antipathies and suspicions are bound 
to obstruct the creation, let alone the effective operation, of laws 
and institutions for accommodating conflicting ocean interests. 

Moreover, it is now obvious from the experience of the Third UN 
Law of the Sea Conference, that however necessary it may be to try 
to create a new ocean regime by international treaty, the 
negotiating format itself greatly complicates the problem of 
reaching detaileil working agreements by loading the agenda and 
linking a number of issues in complicated bargaining strategies. It 
may simply be impractical for over 140 governments with so many 
different conceptions of their interests on so many different issues 
to reach a consensus on a detailed, comprehensive treaty. 

All these difficulties in ocean lawmaking are related to a 
fundamental problem of international order. Every regime among 
states must be supported by some structure of power that 
commands the consent or at least acquiescence of the participants 
in the system. In the new ocean politics there is neither a stable 
structure of interests nor a commanding structure of power to 
support a prevailing set of interests. Ocean politics seems to be 
largely insulated from the realm of high military and diplomatic 
politics at the center of the familiar postwar international system. 
The structure of power that has brought a modicum of order and 
equilibrium to the relations of the U.S., the U.S.S.R., and their 
major allies and spheres of influence is not nearly as relevant to the 
task of order^naking in ocean relations. If the ReaJpoJitik of the 
Colli War is largely irrelevant to establishing an international 
ocean regime, the alignment of countries according to a "North- 
South" or "rich-poor" orientation, is not yet, and probably never 
will he. sufficients clear and compelling to be the basis of a new 
international order. From the U.S. standpoint, therefore, the task of 
defining the national interest and of promoting a congenial 
international structure of power is much more complicated in the 
politics of ocean relations than in the politics of national security in 
the Cold War. 



A Reappraisal of the Comprehensive Approach 

The inherent difficulties of achieving a comprehensive, detailed, 
and widely accepted new law of the sea treaty under these 
conditions were, perhaps, underestimated in 1970. But, no matter 
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what the difficulties mi^ht be, there seemed to be compelling 
reasons to make the effort. In li^ht of subsequent experience it is 
time to reappraise some of these reasons. 

Onij reason for pursuing the huge task of la making by meansof 
a comprehensive, universal treaty was a general, ii somewhat 
abstract, recognition on the part of those taking the eai ly lead in the 
development of ocean law that the beneficial, orderly, safe, and 
ecologically sound use of the ocean is a problem that cannot be 
safely left to purely national management. Rather, it would require 
an extraordinary degree of international cooperation. In practice, 
this insight has not prevented governments from pursuing special 
national interests in a competitive spirit, but it may have reinforced 
the disposition of the materially powerful and economically 
advantaged states to pursue their interests, not by an exercise of 
hegemony, but rather by a process of negotiation designed to elicit 
the cooperation of the less advantaged. So American officials did 
not approach the task of creating a new ocean regime as they had 
approached the task of creating a new international economic 
system after World War II. That is, they did not approach the task 
as a responsibility on the part of a few states who had the power to 
establish world order for the rest but rather as a problem of 
establishing a new regime in which the protection of U.S. interests 
would depend on eliciting the consent and collaboration of all 
nations. 

This approach came to terms with the fact that the UN was from 
the beginning the decisive forum for formulating and negotiating a 
new ocean regime. The UN process of ocean lawmaking began in 
1949 when the HN International Law Commission started 
preparing draft conventions on various law of the sea (LOS) issues, 
which laid the foundation for the Law of the Sea Conferences in 
( ;eneva in 1958 and 1960. Since the UN and the international LOS 
conferences were regarded as the decisive forum for resolving 
ocean issues, the process of lawmaking had to gain the agreement of 
as many states as possible to laws covering all the issues that UN 
members might consider important. 

In the UN and LOS conference context it was inevitable that 
participating countries would see advantages to linking ocean 
issues over which they had more influence to those over which they 
had less in order to enhance their bargaining power. The processof 
linkage assured the comprehensiveness of the treaty effort while 
complicating the process of negotiation. 

After Ambassador Pardo's famous speech to the UN General 
Assembly in 1967 dramatized the promise of reaping a vast 
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tHMsuifi uf miner.ils Irom the iUu^p seabeds, the number of stales 
intrrrsted m p.iiiicip.itin^ in the hurMainin^ more than doubled. 
'I'he ^rowin« number of less developed countries, who now 
pjTceived that they would withhold jurisdictional favors sought by 
the developed maritime st.ites. were determined to link the issues of 
lishin«. limits of ncilion.d jurisdiction, and passage through straits 
to their claim for .i piece of the "common heritage" of the deep 
se.iheds. which only two or three of the technologically advanced 
maritime countries had a propsect of exploiting in the foreseeable 
future. By H)7(). developments in the bargaining situation in the 
UN Se.ihed Committee, together with the process of seeking a 
consensus in the U.S. (Government among agencies with different 
interests and perspectives, had brought U.S. ocean officials to the 
reluctant realization that the United States too had most to gain 
from Imking some m.ijor issues in 'manageable packages" rather 
than seeking separate agreements on fisheries, straits, or seabeds. 
In the next ye.ir or two the United States became a staunch 
advocate of a "comprehensive" treaty, 

*I'he popularization and politicization of ocean issues following 
Pardo's demarche provided further impetus toward thepursuitof a 
comprehensive, universal LOS treaty by convincing U.S. ocean 
officials of the urgency of achieving such a treaty before the lure of 
ocean wealth would impel coastal states to stake out extreme 
jurisdictional claims which they would not relinquish in a treaty. 
The extension of such claims in the spring of 1970 by Braziland, on 
antipollution grounds, by Canada seemed to confirm these fears. 
Therefore, in some quarters— notably the Defense and State 
Departments— there arose the specter of a rapid expansion of 
territorial and jurisdictional claims that would seriously impinge 
on American interests in two ways: directly, by restricting freedom 
of navigation for American naval and merchant shipping and 
re(iuiring submarines to surface in straits overlapped by 12-mile 
territorial sea boundaries: indirectly, by creating a competitive 
environment of conflicting claims that would be politically 
inhospitable to the global operations of a maritime power like the 
United States as well as to its general interests in international 
peace and harmony. 

It followed, according to this view, that it was imperative to 
establish new laws and institutions to control the use of ocean 
space before the rush for "ocean grabs" got out of hand, thereby 
precluding the opportunity to establish a new regime to replace the 
obsolete regime, in effect, therefore, it was urgent to establish the 
new rules of the game before states had the time to play it— before 
they played out that process of discovering, defining, and asserting 

3i 

25 



national interests in the kind of competition and conflict withother 
states on the basis of which customary law had traditionally 
become established. 

It may also be worth noting that the urgent task of creating a 
comprehensive new international order through legal and in- 
stitutional invention was one peculiarly congenial to the Wilson ian 
disposition of Americans. One does not have to ascribe any special 
significance to the fact that lawyers dominated the process of ocean 
lawmaking in order to appreciate the basic American preference for 
pursuing national interests in terms of international rules and 
organizations that are presumed uniquely to serve mankind. 

Along with these basic reasons for seeking a comprehensive, 
universal LOS treaty, there were domestic conditions that made the 
task seem less formidable in 1970 than it would later become. For 
one thing, in the definition of American interests defense 
considerations were assigned a clear priority (if only, perhaps, for 
tactical reasons), and in the Department of Defense (DOD) those 
interests happened to be defined in terms of the maximum 
restriction of coastal sovereignty and a rather ambitious extent of 
international authority and international sharing of resources. 
Thus DOD's policy coincided with the "internationalist" policy of 
those in State and elsewhere who. for more general reasons, wanted 
a regime which, in American eyes, ought to have appealed to the 
interests of the less developed countries. 

In 1970, too. the pattern of bureaucratic influence on ocean issues 
in the U.S. Government was relatively simple and the number of 
active agency participants relatively few. Partly for this reason, as 
well as because of the priority of defense concerns, ocean issues 
were readily resolved in the White House. Because it was easier to 
get a consensus on ocean policy in the U.S. Government, it also 
seemed easier to pursue the ambitious strategy of quickly 
achieving a widely accepted treaty that would establish laws and 
institutions for the use of the ocean before the chance to create a 
new international order for the ocean were lost in an anarchy of 
competing nationalist claims. 

In retrospect, the reasons for committing U.S. ocean policy to the 
comprehensive treaty solution can be appraised from two quite 
different perspectives which are equally valid. On the one hand, 
one can conclude ti^at the American approach was extraordinarily 
farsighted. Subsequent experience confirms the supposition that a 
great number of ocean issues would come to be entangled with each 
other. It confirms the apprehension that conflicting nationalist 
claims would tend to proliferate in the absence of a treaty dealing 
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with th^jse issues. It confirms the conviction that it was urgent to 
set wide agreement to such a treaty before excessive national 
ambitions and rivalries hardened into fixed positions. On the other 
hand, one a^n conclude that the effort to commit so many countries 
with such different interests so quickly to such a comprehensive 
treaty was almost bound to fail, and that the very process of 
negotiating the treaty aggravated the inherent difficulties of 
achieving it. What seems tobea far moredubiousconclusion is that 
the comprehensive treaty formula is still thebest and only strategy 
for achieving the still quite valid objectives for which it was 
designed. For the evidence of three LOS conferences strongly 
suggests that any comprehensive, detailed treaty will not be widely 
accepted and any widely accepted treaty will not be comprehensive 
and detailed. If this conclusion is correct, the continued dependence 
on LOS conferences to achieve formal agreements may at some 
point impede rather than promote the establishment of a new ocean 
regime. 

This would not mean that the LOS conferences had been useless. 
They have provided the forum within which the ocean interests of 
states have been identified, clarified, and differentiated. In some 
respects, this process has opened the way to the conjunction and 
compromise of conflicting interests— for example, of coastal state 
jurisdiction over a broad economic zone and maritime state rights 
of navigation and research— which may result in formal or informal 
accommodations outside a comprehensive international treaty. In 
other respects, the process has disaggregated alignments of 
interest, with possibly the same effect. Thus, what seemed initially 
to be an opposing alignment between thedeveloped maritime states 
and the less developed coastal states became significantly qualified 
by the discovery on the part of a number of land-locked and shelf- 
locked states that, despite their alignment with other less 
developed countries in the Group of 77. they have interests in 
gaining access to ocean resources and their benefits which are not 
necessarily served by the policies of less developed coastal states. 
And other developing coastal countries— for example some oil 
producing states in the Gulf— discovered that they have shipping 
interests that set them somewhat apart from coastal states that are 
concerned primarily with the regulation of foreign shipping 
through adjacent waters and straits. Although this disaggregation 
of interests does not facilitate the formulation of a detailed 
consensus on the whole range of issues before the UN. it may 
provide the basis tor bilateral and multilateral agreements on more 
limited clusters of issues and for the development of rules and 
regulations in functional organizations like the Intergovernmental 
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ManViiiie CJonsultative Organization (IMCO). 

In the absence of a detailtul, comprehensive and widely accepted 
agreement, however, a modicum of international order in theuse of 
ocean space will have to depend, to a large extent, upon tacit and 
iTuitual restraints and modus vivimdi short of formal agreements, 
upon national legislation consistent with the enlightened manage- 
ment and conservation of resources, and upon the gradual and often 
painful and uneven development of customary law, punctuated by 
conflicting unilateral claims, confrontations, and occasional 
violent encounters. Here, too, the LOS conferences will have left a 
beneficent legacy if they have established certain habits of 
resolving ocean issues by negotiation that takes into account the 
interdependence of nations' interests instead of by unilateral action 
and coercion that ignores this interdependence. 
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CHAPTER 2. 



THE THIRD 
UN CONFERENCE ON 
THE LAW OF THE SEA 



Following nearly six years of discussions and preparations, first 
within the UN General Assembly and 4hen in the specially 
designated Seabed Committee, the Third UN Conference on the 
Law of the Sea (UNCLOS III) convened in New York in December 
1973. Some 25 agenda items, embracing numerous issues and sub- 
issues, constituted the formidable challenge that faced the 
delegates to this largest international forum every assembled. 
While the opening session was largely procedural, subsequent 
working sessions of the Conference in Caracas (1974) and Geneva 
(1975) have proven inconclusive. A fourth session is scheduled for 
New York in March 197B. Given the magnitude of its mandate and 
the limited progress of the negotiations thus far, legitimate doubts 
can now be raised as to ihe possibility of reaching international 
consensus on more than a few items. 



The State of the Negotiations 

The disappointing progress of UNCLOS III was only slightly 
relieved by the issuance at the Geneva session of an "informal 
fingle negotiating text/*^ The text is in no sense a result of 
negotiations and in the case of the sections dealing with one of the 
more critical issues, seabed mining, does not even reflect the state 
of the negotiations. The three part single negotiating text (SNT) 
was prepared by the chairmen of the three main committees of the 
Conference^ and reflects their assessment of possible compromise 
positions on the various issues with which their respective 
committees are charged. Conference President H. S. Amerasinghe 
(Sri Lanka), while assuring the delegates that the text is in no way 
binding, has expressed the hope that it would serve as a basis for 
future negotiations. 
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Whether or not the tJeneva text will prove to be a useful starting 
point for future negotiations depends upon a number of factors. The 
quality of the text itself— both as a legal document and an 
approximation of political compromise— will of course determine 
its value as a negotiating document. More importantly, even witha 
single negotiating text, the Conference may well be confronted with 
an unmanageable task— in terms of the range of issues it must 
address and the number of participating nations whose interests 
must be met. Finally, thedomestic and international response tothe 
text during the 10 month intersessional period will affect the 
potential for future negotiations. The political will to reach an 
international law of the sea agreement may either crystallize or 
disappear in the face of this concrete document. 

While specific issue areas of the SNT will be considered in detail 
in subsequent chapters, a few general observations are relevant to 
this overview of the treaty-making process. 

The Single Negotiating Text 

The most obvious fact of the single negotiating text is its uneven 
quality. It is uneven both as a legal draft and as an equitable 
compromise between diverse and in some cases directly opposed 
ocean interests. Such criticism is not to overlook the fact that on 
some issues there may simply be no middle ground. Where that 
situation exists, however, and a position must lean to one side or 
the other, a genuine compromise requires the inclusion of 
safeguards for the interests of the opposing view. This requirement 
has not been consistently met in the SNT. 

Committee I (Deep Seabed Regime): The Committee I text 
elaborates general principles and operating machinery for an 
international regime of the deep seabed, as well as the basic 
conditions to govern sea.bed exploration and exploitation. Within 
the context of the conference, the principal political division over 
deep sea mining has been between the Xroup of 77" (comprised of 
over 100 developing nations) and developed nations with the 
capability to mine deep sea nodules. Due to behind-the-scenes 
pulling and haqling, the text that was drafted by the chairman (Sri 
Lanka) of the Committee I Working Group and amended in places 
by the chairman (Cameroon) of the full Committee leans notably 
toward the position of the developing bloc or Group of 77. It is 
unlikely that developed countries will be willing to conduct 
negotiations on a text that vests all deep seabed resource rights in 
an international organization that conducts its own mining and 
that is governed by one-state, one-vote majority rule. Strong 
pressures already exist in the United States to promulgate mining 

30 



39 



lej^isldlion unilaterally, and the orientation of this text will fuel 
those pressures. The only inducement for awaiting the outcome of a 
further session is the provision that 10 mining sites will be reserved 
for joint ventures if and when the convention comes into force. 

Committee II (|urisdictional Limits, Fisheries, and Other Law of 
the Sea Matters): The Committee II text deals with diverse issues 
including the territorial sea, the continental shelf, an exclusive 
economic zone, fisheries, and transit through international straits. 
Due to the geographic cast of most items on the Committee II 
agenda, no clear-cut split has developed along developed- 
developing country lines. Instead, interest groups of varying 
membership have coalesced around different issues. The land- 
locked states have been particularly active as have states with little 
to gain from extending offshore jurisdiction. Equally intent upon 
pursuing their respective interests have been island states, 
archipelagic states, broad margin states, states bordering inter- 
national straits, and states with abundant offshore resources. 

In the face of this political complexity, Committee II's chairman 
(El Salvador) has tried to strike a compromise that would satisfy 
the major groups needed to make a treaty viable— Ihe maritime 
states and the coastal states. The "package deal" includes a 12-mile 
territorial sea, a 200-mile economic zone, and unimpeded transit 
through international straits overlapped by 12-mile territorial 
seas To satisfy the appetites of expansionists, the text would 
est iblish ext-nsive straight baselines for islands and reefs from 
which offshore jurisdiction will be measured. The text would 
accord sovereign rights to the resources of the continental margin 
where it extends beyond 200 miles. Not every state could be given 
its maximum demands and it remains to be seen whether this 
package will be viable. While from an overall perspective the 
tradeoffs. may appear balanced, from the viewpoint of individual 
and, in some cases, crucial states they may not. Coastal and 
maritime states, for example, may support and even vote for 
unimpeded transit through international straits, but to little 
purpose if the straits states do not themselves adhere to such a 
regime. Land-locked and geographically disadvantages statesmay, 
for their part, resist a treaty which grants vast offshore areas to 
islands and coastal states in exchange for only vague land-locked 
states' rights of transit to the sea and access to its resources. In the 
law of the sea forum, these states can easily muster a blocking 
third. 

Even states that have reason to be happy with some aspectsof the 
Committee II text may strongly oppose a few of its provisions. As 
both a maritime and a coastal nation, the United States is in exactly 
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such <i siUialum. The Unilrd Stales supports the concept of a 200- 
mile economic zone to ensure coastal state control over living and 
nijnlivin^ resources. The (^)mmittee II text, however, ^oes much 
furth(!r in v;rantin« the coastal state jurisdiction over the marine 
environment, the conduct of scientific r6»search and the construc- 
tion and use of artificial i it ^.tallations and structures in the zone. 
Such provisions directly affect U.S. global interests in commerriial 
navigation, marine science and military security. 

On the other hand. U.S. coastal interests should be pleased with 
the text's provisions for offshore oil and fisheries. The only limits 
on coastal state jurisdiction over its offshore oil is the provision for 
revenue sharing (payments or contributions in kind based on an 
unspecified percent of value or volume of production) where the 
contmi'ntal margin extends beyond the 200-mile economic zone. 
Only .1 small portion of the U.S. margin extends to such distances 
and the combination of depth and distance from shore makes it of 
remote interest to the oil industry. The provision favored by theoil 
industry for security of investment in the economic zone did not 
find its way into the text, but in any event was unlikely to receive 
support given the present international clirr^te. 

Similarly, the U.S. coastal and sport, fishirig interests will 
probably he satisfied with the Committee II iaI's provisions for 
coastal state control of fishing in the 200-mile zone of economic 
jurisdiction. The coastal state would not only determine the total 
allowable (.atch for each species in this zone but may also reserve a 
portion of that catch for its nationals according to its capacity to 
harvest. If the coastal state cannot harvest the entire allowable 
catch, it would grant other states access to the surplus. Separate 
provisions f»f the single negotiating text cover other segments of the 
fishing industry. The salmon fishermen will probably be satisfied 
with provisions for anadromous species but the tuna industry will 
proba[)ly oppose the nonl)inding provisions for regional coopera- 
tion on highly migratory species. Within the fishing industry as 
well as [)elween fishing and other U.S. interests, opinion as to the 
merits of the text will be divided. 

Committee III (Marine Environment, Scientific Research and 
Transfer of Technology): The text emanating from C^jmmittee III 
deals with marine pollution, marine science research and transfer 
of technology. On each of these subjects, there is someoverlap with 
the texts produced by the other two Committees, and indeed in 
some cases, discrepancies. Unlike Committee provisions, the 
Committee III articles dealing with marine pollution do not accord 
the coastal slate jurisdiction with regard to the marine environ- 
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menl in a 200-mile y.niw. Instead they provide a more complex 
system of international standard setting with enforcement by flag, 
port and coastal states within an unspecified distance from shore. 
An even more marked contrast exists between Committee ill's 
provisions on scientific:. r.hami those of the other Committees. 
The Committee 1 text im; . s control of scientific research by the 
mternational authority beyond national jurisdiction. The Commit- 
tee 11 text gives [hv. jastal state exclusive jurisdiction over 
scumtific research in {\u economic zone whereby a marine scientist 
must obtain the consent of the coastal state for research within 200 
milf's of shore. The Committee III text on scientific research is far 
mon- complex. Indeed it is based on a compromise text drafted by 
\!f Kican and Irish <ielegates in thecourseof negotiationsin that 
II nttee. The provisions on scientific research call for a 
distinction between fundamental research and research related to 
the resources of the economic zone and shelf. Only in the case of 
resource-related research would coastal slate consent for scientific 
research be required. 

The Strategy Behind the Single Negotiating Text 

The discrepancy between the approaches to marine pollution and 
scientific research reflected in the three Committeetexts illustrates 
the tenuous quality of the Geneva text and the extent to which its 
articles convey the views of a few individuals rather than an 
emerging or potential consensus. The decision to entrust the 
drafting to the three Committee chairmen admittedly was a choice 
of last resort. The Conference President prop. :ed, on several 
occasionq. the creation of formal negotiating machinery to 
undi'i ' ikr ^he task of negotiating a single text from the alternative 
tr#?al V (ir^i»jles before the Conference. On each occasion, a 
substantial portion of the Conference .membership rejected the 
creation of a smaller, representative negotiating group— primarily 
because each delegation was unwilling to entrust representationof 
Its interests or position to other states. By giving the job to the 
Committee chairmen, at least it would be apparent that their text 
could not represent and therefore not bind the other members of the 
Conference. 

This situation highlights the general procedural dilemma which 
faces the Law of the Sea Conference, namely too many issues and 
too many participants. A group of 141 nations cannot act 
effectively as a negotiating group. The numerous agenda items 
before the Conference, however, are of such concrete importance to 
inostof its membership (albeit in varying scales of priority ) that no 
n.ition is willing to subscribe to the product of a representative 

42 

33 



negotiating j^roup of which it is not a member, The work of the 
'*>^roup of juridical experts", or the *'Evensen group" as it was 
generally called, is a case in point. Comprised of heads of 
delegations from fewer than 40 nations, the Evensen group met 
prior to and during the Geneva session to negotiate compromise 
articles on Committee II and III issues. When the work of this group 
came before the full Conference, however, it was rejected by 
nonparticipants as the work of an elitist body that did not have a 
balanced representation. 



Issues Yet To Be Resolved 

While the mechanical problem of negotiating a 25-item agenda 
among 141 nations is possibly insuperable, the substantive 
obstacles to a comprehensive and widely accepted treaty may be 
even more decisive. As noted elsewhere, it is difficult to see room 
for compromise on certain types of issues where divergent 
positions are in direct conflict and are perceived as matters of vital 
national interest. Among Latin American nations, for instance, 
Ecuador, Peru and Brazil have sold the concept of a 200-mile 
territorial sea to their domestic populations as a symbol of national 
pride and identity. For domestic reasons, these governments now 
find it difficult to retreat from this claim and accept the 200-mile 
exclusive economic zone which is favored by the majority of coastal 
states. Yet on the other side, maritime nations as well as the 
landlocked and geographically disadvantaged cannot accept 
claims of absolute sovereignty, perceiving it as a serious tlireat to 
their national security and commercial interests. The question of 
residual rights in the zone (i.e., all rights not specifically mentioned 
in a treaty) will simply not lend itself to compromise. Such rights 
are either vested in the coastal state or they are not. 

Similarly, it is difficult to see the ground for compromise on the 
very important issue of unimpeded transit through international 
straits overlapped by 12-mile territorial seas. Maritime states, led 
Uy the United States and the Soviet Union, have been adamant in 
their insistence upon the right of unimpeded transit through and 
over strait.s. while straits states have been equally adamant that in 
their territorial seas, the right of innocent passage shall prevail. 
Once again, the issue comes down to a matter of a direct conflict 
between perceived nationid sovereignty of some nations and 
national security interests of others. 
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The Negotiators* Dilemma 



While predictions are risky before UNCLOS III completes its 
W(jrk, the prospects of achieving the nominal goal of the 
Conference— a comprehensive, detailed and v\iidely accepted 
treaty— must be accorded a low probability. Although most 
delegations continue officially to espouse that goal, one of two 
alternative outcomes now seems more likely, neither of which 
promises to provide for successful resolution of ocean issues. The 
first IS a treaty riddled with reservations; the second, a treaty 
which includes little more than general principles. 

K\^h\ years of discussions, in addition to identifying and 
clarifying specific national interests in the oceans, have also 
hastened the awareness of wide disparities among those interests 
from one country to the next. The high level of politicization that 
individual issues have thus come to attain, together with the 
procedural complexities already discussed, suggest that any treaty 
sufficiently detailed to resolve major ocean problems could not now 
be widely ijccepte(i. Rather than appear recalcitrant in the eyes of 
the international community, however, slates may choose to sign 
such a treaty, placing reservations against those provisions they 
cannot accept. If negotiations continue along present lines, a rash of 
reservations init^ht be expected. A reservation-riddled treaty will 
not establish oni^r in the oceans, or even a widely accepted modus 
Vivendi. 

Conversely, the only conceivable treaty that could be widely 
accepted could not be very detailed. Such a treaty, expressing only 
general obligations and admonitions for signatories, is, in fact, the 
type of agreement emerging in the single negotiating texts from the 
Ceneva session of UNCLOS III. The theoretical option of 
cimdudinK a widely ace- ^;ted detailed treaty has not materialized 
in practice. Negotiators have come lo realize that provisions which 
Ko much [)eyond very general rules in areas of controversy will 
alienate one or more contending groups and could serve as the basis 
for rejecting the treaty as a whole. Issues which could potentially 
spark this sort of controversy are not limited to the highly 
politicized issues, such as the seabed regime. Surrounding virtually 
every issue there remain some delegations prepared to reject any 
treaty embodying an opposing view. A treaty without teeth but 
designed to win the maximum number of signatories holds no 
better promise of resolving ocean issues than the reservation- 
rifidled treaty. 

Neither potential UNCLOS outcome would satisfy basic U.S. 
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interests in a stable and clearly defined ocean legal regime. It is 
particularly important to keep this in mindas the U.S. Government 
increasingly conies to rely on the Committee II and III portions of 
the single negotiating text as an "acceptable basis for future 
negotiations." The SNT is, except in a few areas, too general to 
resolve ocean issues. And where it is detailed, as on the straits 
issue, for losfance, those states most directly concerned may well 
reject un.n ceptable provisions in part or in whole. The inability to 
conclude simultaneously a widely accepted and a detailed treaty, 
and the realization that the United States is unlikely to gain all of 
its objectives in a single comprehensive treaty should en tourage 
U.S. policymakers to consider other options. 

A Reevaluation of the U.S. Perspective 

The history of international negotiations might have forwarned 
that the United States would be unlikely togainallof itsobjectives 
in a comprehensive treaty. The U.S. Government has had a broader 
range of interests than virtually any other state at UNCLOS Hi. In 
addition to the interests shared by most countries — global interests 
such as reasonable pollution standards, and the establishment of 
widely recognized boundaries for territorial seas, for example — the 
U.S. Government has, in the past, identified eight major interests it 
hoped UNCLOS would sanction.: 

1. a regime of guaranteed passage through and over straits 
used for international navigation; 

2. a regime of unhampered transit through zones of coastal 
state jurisdiction qualified only by internationally 
recognized coastal state rights to manage resources; 

3. access to seabed resources on reasonable terms; 

4. access to other states* coastal zones for scientific research; 

T). rest^rvation of coastal species off the United Stales for 
American fishermen; 

H. access lo coastal species off foreign shores which the 
coastal state is unable to exploit fully; 

I. reservation of anadromous species for host states; and 

H. internationally regvdated access to migratory species 
throughout their migratory range. 

The list of bargaining chif)s that the United States has to offer is 
noticeably shorter: 

L seabed mining, and other, technok^y and capital 
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2. recojjnition f)f expansif)nary claims of other states. 

To this list must be added a host of "negative incentives" which the 
United States could apply toward its law of the sea objectives if it 
c:ht)se. These negative incentives could include forms of economic, 
polititjal. or military coercion not directly linked to marine policy. 
Negative incentives have been ruled out for the most part by policy 
makers in the law of the sea, however. 

In piJrt because of its lark of bargaining leverage, the United 
States has tied its acceptance of some treaty provisions to the 
adoption of others. Officially, U.S. support for the 200-mile zone 
rerniains t:ontingent upon Conference acceptance of a 12-mile 
territt)rial sea. unimpeded passage through and over straits, and a 
satisfactory balance of rights and responsibilities in the coastal 
economic /one. Yet this U.S. policy of tying acceptance of some 
provisit)ns tt) the acceptance of others lacks credibility inter- 
nalir)nally. Other states find it hard to believe that the United 
States would not acquiesce in a 200-mile zone whether or not its 
three conditions were met. The United States after all will be the 
greatest beneficiary of the expanded zone of resource jurisdiction 
in terms n[ ocean territory. Moreover, the Congress seems ready to 
assert that interest in the form of legislation to adopt a 200-mile 
exclusive fisheries zone that would anticipate UNCLOS action. To 
have its coastal species and access to other states' species too, U.S. 
negotiators devised the full utilization concept— a complex formula 
the implementation of which will prove difficult at best. Actual 
negotiations have proven that the United States is not likely to gain 
something for nt)thing. in the areas of distant water fishing and 
scientifit: research, where American chips are few or less 
compelling, the United States is unlikely to "win" as evidenced by 
the (leneva text. 

It has been argued that the United States, more than any other 
participant, would benefit from abandoning the treaty process and 
enjoying the implicit rights and absence of responsibilities of the 
st.jtus qut) reginie. There are two fallacies in this argument. 

The United States also stands to lose the most ifattempts to settle 
ocH.in issues are abandrjned. While the United States could expand 
its juristliction on (he shelf, and grant itself access to seabed 
resourt:es under the prevailing res nij//iiJS doctrine, maintaining 
interests which recjuired foreign acquiescence would not be 
possihir short of the resort to force, which seems to have been 
impiir;iliy ruled out by U.S. policymakers. Rights of passage 
tfirr)ugh straits and access to and passage through other states* 
/.r)nes (.r>uld n{)l be assur('d. even if su{)ported by the use of force. 
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A return to the pre-lJN'CLOS 111 status quo is no longer possible. 
The current rnodus vivundi, which closely resembles the pre- 
UNCLOS legal regime, would give way to future unilateral coastal 
state fjxtensions of jurisdiction in the absence of ongoing efforts to 
write an international agreement. The result would likely be a 
confusing series of contradictory and overlapping regimes that 
would seriously hamper shipping, existing fishing arrangements 
and perhaps naval mobility. 

Since abandonment of the treaty process is not an agreeable 
option for the United States, other courses need to be considered 
within the UNCLOS framework. As a first step, U.S. and foreign 
law of the sea neogitators may come to recognize that no treaty can 
be reached which is simultaneously detai/ed, comprehensive, and 
wididy av.capUid, and may be forced to choose a second best 
strategy embodying this recognition. 

Of these three criteria, the most crucial in terms of the need to 
settle ocean issues is the requirement for dfitail. Without sufficient 
detail, conflicts will arise over-interpretations of states' rights, and 
loopholer> wil! be found to avotd state responsibilities. Adjudica- 
tion of these differences wili place an unmanageable burden on any 
dispute settlement procedures eventually agreed upon. The need 
for widu acceptance of any ocean agreement is also clear. Aside 
from thedictates of sovereign equality which allow no state's views 
to outrank Ihose of another, there is the need to achieve wide 
acceptance to establish a basis for customary international law. 
This permits application of treaty provisions in cases beyond those 
involving original signatories of the treaty. 

The need for a comprehensive treaty is less clear, however. The 
dec ision lo seek a comprehensive treaty seems premised more on 
political choice than on any belief that ocean issues can most 
effectively be dealt with in a comprehensive package. Indeed, the 
comprehensive approach requires thai all issues be considered 
together, making tradeoffs from one issue to the next theoretically 
possible. Al the same time, however, it gives each state access to 
additional political leverage by the threat of support withheld on 
other issues. This (the classic log-rolling phenomenon) can skew 
the distril)Ulion of votes such that policies and interests that might 
otherwise he satisfied are not adequately reflected in the outcome. 

An Alternative Strategy: Limited Treaties 

If, however, the requirement for a comprehensive treaty is 
relaxed, a new series of options in the form of limited treaties 
becomes viable. A change in emphasis from a comprehensive treaty 
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to a series of limited treaties could he the result of a conscious 
political decision, or it may evolve from the present situation as the 
need to resolve particular issues becomes pressing. As a policy 
option, it has recognizable advantages over the current policy. 
Depimding on the grouping of the issues, a policy of seeking limited 
treaties could solve the timing problem. As a consensus is reached 
on a particular issue or group of issues, it could be broken off from 
IINCLOS discussions and embodied in a limited treaty. 
Meanwhile, discussions on issues which require more time to reach 
a consensus, such as the Committee I discussions on the seabed 
regime, could continue. Among those issues that seem ripe for 
codification are the Committee II issues of a 12-mile territorial sea, 
200-mile economic resource zone, and some form of guaranteed 
passage thrtrugh straits. Aside from the seabed issues, the 
Committee III discussions on pollution, and various fisheries 
issues would benefit from further efforts to achieve compromise 
and consensus. When considered separately, discussions on 
various issues would take on a new aura of independent importance 
which has been lacking to date at UNCLOS. The pollution issue in 
particular would benefit from being considered separately from the 
other issues which have proven far more salient to most 
delegations. 

The greatest advantage of a limited treaty approach would be the 
possibility of combining relatively wideacceptance with sufficient 
detail to ensure ecologically and economically efficient manage- 
ment of the ocean and its resources. The attempt to placate all 
interests cm each issue under the comprehensive approach—the 
factor which more than any other has led to the inability to 
incorporate sufficient detail in the Geneva texts— couid be 
abandoned in lavur of including in limited, detailed treaties 
primarily the interests of those states most vitally concerned with 
the issue at hand. It Would be unrealistic to expect to have as msMy 
signatories on each of a series of detailed treaties as on the sort of 
general treaty that UNCLOS delegates have sought, but relatively 
wide agreement woulcl seem possible on many of the current iss. s, 
Again, it must be stressed that even universal acceptance ol a 
treaty without teeth would have little long range value beyond the 
sym[)olic one, 

UNCLOS participants may prove hesita .. o abarnlor ihe 
comprehensive treaty approach in favor of a s*-jes of r -re 'i ted 
and detailed treaties. There will continue to be some SiUles and 
some individual participants who want UNCLOS to fail, and olher 
states who will continue to provoke ideological confrontation. It is 
at least possible, however, that a majority of participants may 
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vvflconu* d change in tactics, once it isgenfirally reroynized that the 
comprehmsivr treaty approach will not resolve many issues. 

It the [)ret;k from the^oal of a comprehensive treaty becameopen, 
stales v\ hich j^athered lo consider specific issues would tend to [)e 
primarily those who shared important interests in the specific 
(lisf UssMuis, N'e.yotiations should be less hamstrung by states 
pl.jyinu s[)oilers' roles [)y attemptinj^ to win leverage on unrelated 
issues. The smaller numljer of reservations to be expected with a 
limilj'rl \ reaty should present less dangi;r of weakening the specific 
agreement th.m a myriad of objections to a more comprehensive 
package, 

From tht? U.S. ptTSpective the pertinent question is whether or 
not the strategy of pursuing limited treatieswill enable negotiators 
to reacb nifjre U.S. policy objectives than the current strategy. 
Since limited treaties on some issues of concern to the United States 
could prol)a[)ly be concluded, such a strategy would seem to be a 
more favorable one than cont inuing a seemingly fruitless search foi 
a comprehensive treaty. The United States, unlike some states, 
would not face serious additional bargaining constraints from its 
ihal)ilily to make tradeoffs from one package to another. In those 
areas in which U.S. negotiators find themselves short of bargaining 
chips the merit of the U.S. position may well speak for itself. 
Despite the heated exchanges that have taken place in Committee I 
and els where, the United States is normally credited with 
m.unlaining a glol)al, relatively unselfish negotiating stance. Its 
views on distant water fishing, ar:cess to foreign zones for purely 
scientific rese.irch, antl internationally supervised systems of 
access lo migratory sp(icies may yet prevail over the more parochial 
provisions ot the single negotiating text. 



I A IhiKl i.<,.\rn-iur .h. I. .UN u( tliti Sen. A CONK ti^iWP.M. Parts I, II. III. 7 



A Imhi tl nut tit t.'iii'i ri i' -n i^lr Nr^^ntiistjnij 'I rxt vv.«s pr»'s»;rit*Ml by \hv 
( j»fijMi,.|i, r Pt»'Snlt'r,' ii;.: 'It ' ■ - 1 t lir ( Hinrvii srssioii. Piirl I V iif ft? rs .« h'x t (in 
flisjniir s»'M ii-firi.i. . m. t Jiiiji is pnl th«« rxriiisivj' liMfhiiT M nf ijriy nf Ihi* muin 



NOTES 



M.iv ' ■ 




40 



PARTn 

U.S OCEAN POUCY: 
ISSUES AND OPTIONS 



50 



CHAPTER 3. 



NATIONAL SECURITY 



Introduction 

U.S. security interests in the use of ocean space can be divided 
into the maintenance of military security (including the protection 
of allies and American citizens) and the preservation of vital 
economic interests. If the United States maintains an adequate 
balance of military power in the strategic nuclear realm, at key 
points locally, and at sea,andif the constraintsof detente moderate 
Soviet behavior, economic security may be the more critical 
concern in the next ten years. This section deals with economic 
security only as it depends on the use of sealanes to ship vital goods 
end resources and only insofar as it may be jeopardized by 
restrictions imposed by other states and by an environment of 
anarchy and violence.^ 

U.S. military security interests, broadly conceived, lie in the 
effective use of four zones of ocean space— the seabed, subsurface, 
surface, and the air above — in order to 

~ maintain an adequate strategic nuclear capability, 

— maintain an adequate capacity to project American forces 
overseas in Iccal wars, 

— protect U.S. citizens, commerce, and access to vital 
resources in peacetime. 

— maintain adequate intelligence and military surveillance 
capabilities, and 

— protect the sealanes, project forces abroad, maintain 
combat capabilities, and perform other naval functions in a 
more-than-local war. 

What kind of ocean regime— that is, what set of norms, laws, and 
institutions governing the relations of states in the use of the 
ocean— should the United States try to achieve in order to attain 
these security objectives through the use of the four zones of ocean 
space? {Since it can be assumed that the nature of this regime would 
make no difference in a more-than-local war, only the first four 
objectives are regarded as relevant to the question posed.) 

.J 
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The Political Context 



Evidently, the U.S. Government is determined to achieve its 
ocean security objectives in the context of a foreign policy that can 
be characterized as selective retrenchment (i.e., thereduction of the 
extf.'nt of U.S. foreign support and involvement) without political 
disengagements (i.e., the abandonment of existing commitments) in 
which the first concern is the orchestration of a global modus 
vivcnc]] with the Soviet Union, undergirded by overall strategic 
parity. While reaffirming its pledge to shield allies and other 
friendly states from direct aggression by nuclear states, the United 
States has virtually ruled out direct participation in insurgent 
wars. 

Assuming a modicum of success in achieving these objectives 
over the next five or ten years— though this is an assumption bound 
to be challenged by surprises— we must nonetheless assume that 
there may be local wars and crises and various situations 
jeopardizing the security of friendly regimes and the unhindered 
supply of petroleum and possibly other resources in which 
American armed force may directly or indirectly make the critical 
differences between the destruction or protection of vital interests. 
And even if the actual employment of U.S. armed forces remains 
only a latent and ambiguous possibility, the U.S. Government 
wants to maintain the credibility of American military power and 
to manifest that power through military demonstrations and 
maneuvers. It requires little imagination to apply this generaliza- 
tion to the Middle East.^^ Only a lack of foresight prevents us from 
anticipating its relevance to other areas in a period in which 
nationalism, conflict, and warfare trouble so much of the 
defveloping world. 

The world situations most likely to damage the United States' 
broad security interests, however, may be those which the United 
States cannot affect by military means, directly or indirectly, and 
over which it has little or no control by any means. These are 
situations in which American military mobility, military bases, 
ficcess to oil, and less tangible security interests aredamaged by the 
actions of the weaker and poorer countries, actions which the 
United States is inhibited from countering by force. Or they may be 
situations in which the conflicts among other states accidently 
impinge on American interests. This latter type of situation was 
demonstrated in the "cod war" between Britain and Iceland, which 
threatened to lead to expulsion of the NATO base from Iceland. 

If the frustrritions and resentments of the developing countries 
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should t)tf (;hanni>liMl toward harassment and pressure against the 
(lev (;l(jp{Ml countries—whether for purposes of revenue, political 
influence, or just nationalist self-assertion— the United States 
mi^ht find its security threatened by a new kind of cold war. The 
dependence of the United States and its allies on oil and other 
n.itur.il resources and on straits, seas, and the rights of overflight 
controlled by developing countries, makes American commercial 
and niililary mobility particularly vulnerable. Thus, one of the 
primary I J.S. security imperatives may become the achievement of 
mutually adv .mtageous and acceptable working relationships with 
coastal developing states. This achievement depends, more 
broadly, on assuring developing countries that the ocean interests 
ol the great maritime states are not inconsistent with their own 
newfound pride and independence in a period in which the 
resource-rich countries of what we used to call the Third World 
(now enlarged to include the Fourth World of resource-poor 
c(mntries) are launched upon a determined effort to redress the 
h,ilanf:H of wealth and power between them and the powerful 
res(juri:e-depi.'ndents. 



Strategic Nuclear Interests 

^ Among the specific ocean security interests that the United 
States will try to maintain in the international political environ- 
ment of the next five or ten years, the most important, though not 
necessarily the most threatened, is preservation of an adequate 
strategic nuclear balance. Here, the chief objective must be to 
maintain the effectiveness of I ' S. nuclear missile submarines 
(SSBNs)— currently the Polaris Poseidon fleet— because: (1) the 
installation of many indepedently guided warheads on missiles 
(MlRVs) .md improvements in missile accuracy increase the 
importance r)f r;oncealing missiles under the ocean and (2) the case 
for free transit of international straits has rested heavily on the 
security rf?(|uirements of the U.S. underwater fleet, 

The U.S. (iovernment maintains that the invulnerability of 
SSBNs and hence their indispensable role in an adequate second- 
strike force depends on their right to pa.ss through international 
straits su[)merged and unannounced- a right initially called "free" 
transit more recently called "unimpeded" transit as a 

cr)n(,ession to legitim.ite regulations to protect littoral states from 
the h.r/ards of cr)ngesled straits. Under existing law only "innocent 
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passage," which requires surfacing of all submarines, would be 
legal in straits that fail within territorial boundaries. This 
distinction is considered very important since under a 12-mile 
territorial sea boundary perhaps more than a dozen straits of 
strategic significance would be overlapped by foreign territorial 
waters.' 

But if we think of military necessity, not just convenience, which 
of the world's dozens of international straits that would be 
overlapped by 12-mile territorial sea boundaries are really 
important for the mobility of the U.S. Polaris and Poseidon fleet 
from the standpoint of reachir • *qrget areas in the Soviet Union? If 
one assumes that such overlapped straits inside the territory of 
military allies would be accessible to U.S. SSBNs, only Gibraltar 
and four Southeast Asian straits (Malacca, Lombok. Sunda, and 
Omhai-Wetar) among international straits 24-miles wide or less 
would be essential for the passage of SSBNs to patrol stations and 
launching areas from whichenemy targets could be reached. Soviet 
SSBNs, on the other hand, would have tobe able to pass through not 
only these overlapped straits but a number of others within the 
territory of U.S. allies in order to reach targets in the I Inited States. 

From this list* however, at least Malacca and perhaps Sunda 
straits should be eliminated as too shallow and congested to be safe 
for underwater passage. The two Indonesian straits, Lombok and 
Ombai-Wetar. might be closed to unannounced underwater 
passage of U.S. SSBNs in any case because according to Indonesia's 
interpretation of the archipelago principle of enclosed waters, they 
are considered internal rather than international waters.^ On the 
other hand, the United States seems to have a working arrangement 
with Indonesia for passage of SSBNs through its straits. Although 
the Indonesian government has argued that the archipelago 
principle does not infringe on innocent passage, it requires prior 
notification of transit by foreign warships and has raised questions 
about the innocence of supertanker passage because of the danger 
of pollution. In spite of Indonesian jurisdictional claims, the United 
States maintains that the Indonesian straits are international. 
According to press accounts and Indonesian sources, however, the 
United States routinely provides prior notification of transit by 
surface ships and presumably (if only as a practical convenience) 
relies on some special bilateral navy-to-navy arrangement for 
submergedpassage. consistent with the requirementsof concealing 
the details of SSBN passage from foreign intelligence.* Although 
this modus vivendi is rather contingent, it satisfies America's 
needs as long as an Indonesian government as friendly as that of 
Suharto is in power. 

5 i 
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(ii[)r.iltar prt'st-nls a mor*' coniplicatnl situation. Although the 
str.nt IS only 1 1.r)-miles vvule .md Spain claims a ti-niile territorial 
sea. lis iiiterihilioiial character has l)een preserved by historic 
Ir.ulitioii .iiul l)y the treaties of 1904 and 1912 amoni? Britain, 
Franctr. and Spain to secure free passage. In March 1971. however, 
foreign rights of transit l)ecanie more restrictive when Spain and 
Morocco aii^rtjed to cooperate lo**promote the creation of Mediterra- 
nean awareness" and to consult on all matters of peace and security 
in the Mediterrcmecin, particularly in the strait. In |une 1972. the 
Spanish >^overnment .mnounced at the UN that the freezing of naval 
forces and sul)sequent progressive reductions in the Mediterranean 
should l)e considered. At *\e same tin»e, it indicated the necessity 
for some compromise [)elween free transit and the rights of coastal 
states, such compromise to be achieved by a redefinition of the right 
of innocent passage. 

Thus Spain may have prepared the way for asserting a unilateral 
right to force submarines passing through the Strait of Gibraltar to 
surface. The effect of such a claim on U.S. SSBNs, however, will 
depend primarily on the political relations between the United 
States and Spain. As long as U.S. submarines are based at Rota, 
sul)merged transit of U.S. submarines will be permitted through 
(iibraltar. Moreover, even the closure of Gibraltar to unannounced 
submerged U.S. submarine passage would not be disastrous lo 
America's strategic capability. After all, the Polaris/Poseidon 
svstem can target the entire Soviet Union from the Atlantic and 

M ific Oceans and the Arabian Sea. Although there has apparently 
11 no need for SSBN patrols in the Indian Ocean, an Indian Ocean 

ise — say. Diego Garcia— would obviate the need to use Gibraltar 
or the Indonesian straits altogether. 

Kven if (Gibraltar, Sunda, and the two Indonesian straits might be 
closed to unannounced underwater transit of U.S. SSBNs under 
existing interpretations of "innocent passage," would surface 
transit seriously impair the security of SSBNs? Undoubtedly, 
undervv.iter transit makes SSBNs far more difficult to detect and 
identify. But it would still be extremely difficult to track 
submerged submarines after they passed through straits. And it is 
unlikely that detected passage through straits would enable the 
Soviet Union to impair significantly the U.S. second-strike 
capability, since that woulri presuppose a Soviet capacity to locate 
and destroy simultaneously most of the 20 to 25 U.S. SSBNs on 
station all over the world. 

Furthermore, the projected deployment in the 1980's of the 
Trident SSBN system, in which each submarine wculd carry 24 
MIRVed missiles with a range of 4500-6500 nautical miles, would 
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virtu. ilty t'liniinat*! the deptindeuct^ of ihe. U.S. undtirvvater nuclear 
lorcf on passage through international straits. 

'[*() he sure, there are operational disadvantages — quite apart 
from the prohlfoi of detection— to surface transit, in that this 
iiKik»!s SSHNs vuliH!ral)le to collision in hijt»h-densily traffic. But 
this (lisadvaii la^e could f)e avoided, of course, if the United States 
would ^ive advance notification of undervvalpr passa^^e. So it is not 
the Scdety hut the nect'ssit y of secrecy (>* : .vater passage that is 
ultimately in quesiion. 

In declaring tht: necessity for v >\{ of straits, U.S. 

officials have referred not only to tii ^ tt secret passage and 

Ui the safety of submerged passage Imii .hso to the prospect that, 
without an international treaty prescribing unimpeded transit, 
straits slates might resort to ''subjective** (that is, politically 
inspired ) interpretations of innocent passage to restrict the passage 
of U.S. warsfiips. Thus [ohn R. Stevenson, speaking as chief of the 
U.S. delegation to the Law of the Sea Conference, testified before 
Congress that "We would not contemplate notifying (littoral states 
of intention to transit strai'sj because if such a lequirement is 
introduced, there is of course ultimately risk of this leading to 
control of transit through straits.*'" This risk, Stevenson said, lies 
mostly in tfie future, and he cited no case in which the requirement 
of tidvance notification had been used to restrict naval transit. 

The risk of restrictive interpretations of innocent passage, 
however, applies largely to commercial vessels on grounds of 
navigational safety and antipollution. Safety and antipollution 
would seem to be objectively important grounds for controlling the 
passage of ships. But if there is a real danger that littoral states will 
interpret innocent passage and the requirement of advance 
notification in order to deny transit of straits to American warships 
for purely political reasons, it is hard to see why these states would 
sign a treaty prescribing unimpeded passage or be deterred by such 
a treaty. 

Asich? from SSBNs, there are other components of the U S. 
strategic capability that deserve attention. In the controversy over 
unimpeded transit through straits, the issue of overflight has been 
virtually ignored in public statements, although the U.S. position 
on the law of the sea treaty, presumably for strategic reasons, 
prescribes unimpeded transit over straits for military aircraft. 
(International law does not recognize innocent passage for 
overflight.) According to the prevailing official Triad nuclear 
deterrent system, the U.S. strategic nuclear capability requires 
maoruMi aiicraft as well as SSBNs and land-based missiles. The 




i;.S. str.irt'vjic boinhin^ Uncv. is stil! a significant weapons system, 
with stJint' iiistii\(:t .:(lviinta«e of mobility and of control responsive 
to political Muiilancr. On,? mi^ht suppose that effective dem *! of 
military overflij^hl over key straits would seriously ini[iair (lie 
utility of the (],S. str-te^ic bombing force as a deterrent, in 
practice, howt-ver. the ri^»hl t ) fly over 24-mile straits has not 
proved critical to the U.S. strategic bomber force (as distinguished 
from the (' S. military airlift cap ibility). Overflight of straits is 
only a small part ol the pattt n of overfbj^h:, managed by special 
arr<m«emenls, where ncc*jssary, and physically infeasible for most 
stutes to deny in any cast/ In any even', as in the case of 
SLibmarines. local restrictions on strategic overflight are relevant to 
routine maneuver, and deployments and perhaps to military 
deinonslralions. They w juld not be an obslvU.U? to acts of war. 

The emphasis in American policy on unimpeded transit under, 
through or over international straits has somewhat overshadowed 
another official ccmcern: taat the U.S. strategic apability may be 
hampered by territorial or continental shelf jurisdictions claimed 
or established ijy coastal states. 

Some contenil that the 'ireadth of the continental shelf under 
national jurisdiction wou. ' adversely affect the freedom of the 
United States to place passive ASW listening devices (Sound 
Surveillance Systems, or SOSUS| on the shelf, particularly off the 
shores of foreign countries." Apparently, these devices are most 
effective beyond the 2{){)-meter depth and part way down the slope 
of the shelf/* although their effectiveness also depends on the 
peculiar acoustic properties of the ocean at various temperatures, 
depths, and salinity and particularly on the depth of the sound 
channel that focuses sound energy in deep water. Presumably, the 
United States would hesitate to place SOSUS on shelf areas 
restricted by existing international law or protected by a new 
international treaty. Therefore, if SOSUS is vital to America's 
strategic capability, any ocean regime that extended territorial 
sovereignty over the whole continental margin might adversely 
affect U.S. military security. 

Whatever the military importance of ASW,^*^ hydrophone arrays 
on the ocean botton are (and will remain for thr- .lext five to ten 
years) critically important to the U.S. ASW capability. These 
acoustic devices may be physically susceptible to Soviet in- 
terference, but it is safe to assume that the Soviets are installi'^'^ 
many of the same kind of devices and therefore have a vested 
interest in not interfering with those of the United States. Most 
developing countries do no^ have the capability to locate and 
destroy the arrays, in any case, the United States denies that it has 
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placed lh(»m off their shores without their consent. 

These facts notwithstanding, it seems unlikely that the utility of 
SOSUS would be critically impaired ?ven by the broadest 
boundary of coastal-state sovereignty on the continental shelf. The 
crucial monitoring areas where SOSUS needs to be emplaced — one 
would assume from those submarine passageways where the 
devices are most useful — are the Greenland-lceland-llnited 
Kingdom gap. the Arctic, the North Pacific, and the Caribbean. 
With the possible exception of Iceland, enough of the Northern 
European countries are concerned about the Soviet SSBN force to 
permit U.S. listening devices in the area. Considering the extent of 
the shelf off Alaska and Canada, the emplacement )f hydrophone 
arrays in the Arctic would not be severely restric'nd by a shelf 
convention. By its possession of Guam, Midway, Hawaii, Alaska, 
and the Aleuti.irs ihe United States owns a significant amount of 
underwater rt-.*' r.siate on which to emplace listening devices in the 
North f^acific. \Vh;ilever gaps may exist in this coverage would no 
seem to he much affected one way or another by extended claims to 
the (;ontinental shelf. Only in the Caribbean and the Gulf of Mexico 
would a broad national shelf be likely to restrict U.S. coverage. U.S. 
coverage in these areas is limited anyway, since Cuba blocks it 
from the continental United States while the Dominican Republic 
lies in the way of coverage from Puerto Rico. 

In any case, as noted above, since hydrophones have to be 
connected to shore stations (or, at great expense, to surface ships), 
the United States generally needs the permission of coastal states 
to emplace SOSUS on their continental shelves, whether within or 
beyond »he territorial boundaries claimed by these states. It should 
also be noted that an extension of national claims to the shelf edge 
probably would do more damage to Soviet than to American 
acoustic installations. It probably would be difficult to find a 
government beyond the Norwegian Sea that would consent to 
Soviet devices on its shelf— not to mention objections by Canada 
and lapan (although the effect of this fact is limited by Soviet 
ownership of the Kuriles). The implications for SOSUS are the 
same even if national regimes encompass the continental margin. 
However, the bottom topography near Iceland makes it difficult to 
determine the precise limits of the shelf, margin, rise, etc. 

There is yet a third possibility if no satisfactory new inter- 
national regime is agreed upon. The 1958 Convention on the 
Continental Shelf states in part that "the term 'continental shelf is 
used as referring. . .to the seabed and subsoil of the submarine 
areas adjacent to the coast to where the depth of the superjacent 
water admits of exploitation of the natural resources of said areas." 
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Sinct' tht» technology for exploiting all but the deepest trenches 
soon will he av.iilahle, this could eventually lead to a delimitation 
of the sea[)ed on the basis of metlian lines drawn equidistant from 
states sharing a common ocean. In this event, the lJnite{i States 
would own most of the North Pacific se.ibed (although it pr{)bably 
wr)uld not be useful for more listening stations); the United States\ 
Canadri, and the U.S.S.R. would divide the Arctic: the situation in 
the (:arib[)e.in would not be greatly altered; and Norway would 
own much of the seabed beneath theentrance to theNorth Atlantic, 

Finally, in estim^iting the impact of alternative ocean regimes on 
America s military strategic capability, one must take into account 
the effects of extended territorial sea boundaries and other kinds of 
offshore /ones. These effects, of course, depend in part upon what 
sort of restrictions coastal states choose t{) claim and are able to 
secure l)y consent or force. Added to the pr{)liferation of extensive 
oflshore territorial claims, coastal states are looking increasingly 
to antipollution, security, and other functional zones to restrict 
foreign navigation, both military .ind civilian. Moreover, in the 
absence of a comprehensive and widely accepted law of the sea 
treaty defining rights of offshore navigation, coastal states might 
resort to regional or local treaties— on the model of the Montreux 
Convention or a version of the Soviet doctrine of "closed seas"— 
thai will severely restrict the numbers, types, and transit methods 
of warships belonging to nonsignatories. Assuming, then, for the 
sake of analysis, that more anti more coastal states will be trying to 
apply more and more restrictions on foreign military passage 
within 20()-mile offshore zones, what are the implications for 
Americ.i's strategic capability? 

If one were to select a 2()0-mile region to impede American naval 
passage and have the greatest effect on America's strategic 
capability, it would be the Arctic, given the premise presented here 
that the Mediterranean is not indispensable to America's strategic 
nuclear capability. But even with 200-mile sea boundaries, access 
to the Arctic would be possible through the Eastern Bering Strait 
and the Kennedy-Robeson Channels (given Canadian compliance). 
In the Atlantic, patrols c{)uld still go far north within the 200-mile 
boundary around the Shetlands, In Indonesian waters, a 200-mile 
boundary would not be much more restrictive than a 12-mile 
boundary, since Indonesia defines its boundary according to a 
broad archipelagic doctrine. In any case. Poseidon missiles could 
still target all the USSR from points 200 miles off Bangladesh and 
japan and in the southern Norwegian Sea, 

Mnre important than the impact of restrictive territorial zones 
and special seas on SSBNs may be their impact on the integrated 
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n[)fraln)n of llrrts — such «is the Si\ (h Flt'et in thv Mediterranean — 
v\hi(:h h.ive slr.ilrj^jc fiincliuns heyond providing launching 
pl.iliurins lor inissdes. It shouhi be noted, however, that the 
str.iteuic tutn:li()ii ol siirl\i(:<! ships, apart from lh(?ir political and 
psyj.holinjM a! uses, has been drastically eroded by technological 
advant rs ui attack submarines, surface ships, and aircraft. 



\lureo\ er. it is worth noting thiit coastal state restrictions would 
havr (1 much more adverse impact on Soviet than on American 
strate^^ic ruobiiity. If. lor example, the restrictions applied to the 
current narrow sea boundaries were applied to 200-mile boun- 
daries. Sov ir\ SSHNs woubl be restricted to half of the Arctic and to 
operations Irom Petropavlovsk. Submerged passage to the Atlantic 
w»)uld be pmhibiit'd. The (!aribl)ean and the s()Utht?rn exits from 
ih^' St'ii oi |apaii would be closed. Soviet fleet maneuvers would be 
corres{)nruiinv^lv more impeded than American by the proliferation 
o[ e\ti?risive restricted seas, antipollution zones, and the like. 



Wlial. dieii. are the im[)l icat ions of all tht?se considerations for the 
pi o I eel ion ()[ lean st ralet^ic inltTt!sts under alternative ocean 

regimes: I Inquest lonably. America's stratej^ic capability with 
respect to the Soviet I Inion vvoulti be l)t?ttt?r off under an effective, 
universally applii:able law of the sea treaty that provided 
unimpeded tr.msit ihrou.^h international straits, established a 
narrow continental shelf boundary, limited territorial sea boun- 
(biries to 12 miles, and explicitly protected military passage 
Ihroui^h antipolluthm and other zones, than inder the more 
restrict IV e regimes we have postulated. Bu t;ven the most 
restrictive of these re^^inies would not undermine America's 
stratet^ic capability on the ocean, regardless r)f whether the Trident 
system were in operation, Moreover, the adverse impact of 
restrictive ret^imes on Sovit?t ocean-based strategic capabilities 
would hv far more severe than on American capabilities, although 
with .America's threat er strategic dependence on the sea. U.S. naval 
leaders c.innot be expected to gain much consolation from this 
compfirison. Finally, it should be noted that the most important 
military strategic problem — maintaining the security of U.S. 
SSBNs — arises rTitically with respect to only three or four 
internationtil straits, where modi vivendi now resolve the problem 
in practice find where there is little reason to suppose that the key 
states would proviile more prf)tection for unimpeded underwater 
pfissage b\ ,iccepting legal guarantees. 
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Other Security Interests 



11 thrsr assumptions ahnul the [)()liti(:,il context of American 
sec unt\ interests are correct, the United Slates must he prepared 
tor an iriihifinile [jerioil to in.iintain a ^hihal overseas military 
i:a[)at)ilitv h) respond (juickly to a variety of possible crises and 
local cont'licls in the Third World. This kind of capability 
f)resi][)[)o.ses cipeat military mobility in ocean space. Therefore, we 
must be concerned about the impact of the chan^in^ technological, 
fjoblical. and ley.d envirorirnent of ocean space on naval navigation 
and overflij^ht. 

If a h)cal crisis or conflict were sufficiently serious to involve the 
deployment or threatened deployment of American naval and air 
fi)rces. would either the claims of sovereignty and control imposed 
by jioastal and straits states or the United States' willingness to 
respect such chiirns be affected critically by the legal status of 
territorird boundaries and straits? Presumably, the answer 
depencls on the seriousness of the crisis, the strength of the 
fidversary, and the total political context. One can readily imagine 
loi'.al contingencies in which the United States was not prepared to 
take ii\ajor risks of war and would feel mmpelled to honor 
proscripti{)ns agriinst passage of U.S. warships andaircraft applied 
by nonbelliyerents. The denial of American overflight by a number 
of friendly nonbelligerents during the Middle East War of 1973 
makes the [)oint. although denial of staging bases was in that 
i[\stance even more critical. If cold war tensions remain abated and 
the sources of local Cimflir.t in the Middle East and elsewhere 
conlmue to remain active, the United States must be prepared for a 
number of local crises in which it may wish to deploy force but in 
which it (Mnnot count on the cooperation of allies and may be 
deterred by the opposition of small states. Indeed, even outside the 
context of a local crisis, a coastal state may harass U.S. naval 
vessels, as the case of the Fu(?b/o demonstrates. If coastal states 
come to think of a 20{)-mile economic zone as virtually an extension 
of their territory, the United States might not be able to rely on them 
to respect the sovereign immunity of warships in a very extensive 
[lart f)f the oce,m. 

Nevertheless, it is [)robal)ly farfetr.heil to suppose that the 
possibilities of coastal state irnpedence of U.S. naval passage 
depend centrally on the legal balance between maritime states' 
rights of navig.it ion and coastal states' rights to protect themselves 
from pollution, shipping congestion, and the like. Obstructing the 
passage of ,i naval vessel is an act of major diplomatic significance. 
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If (1 foreign state is willing to run the risk of taking such an act 
against the known opposition of the United States, the resulting 
encounter will hardly be a conflict of law: nor will international 
agr<;ements on ocean law prevent such an encounter. 

Similarly, impedenct? of U.S. military overflight, whatever the 
law may he, is a highly political act. Whether or not the United 
States acquiesces in denial of overflight for its military airlift 
would be determined, essentially, by a political calculation, not a 
legal interpretation, although thegovernment might be emboldened 
to make such a calculation if it were acting in accord with a widely 
accepted international treaty sanctioning unimpeded flight over 
int'»rnational straits. 

The impedence of commercial navigation, on the other hand, can 
be more readily undertaken in the name of legal rights to protect the 
security and environment of coastal states without creating a state- 
to-the-,state incident. Six or seven of the world's international 
straits of major economic significance could be affected by states 
that might impose costly, inconvenient, and perhaps politically- 
inspired restrictions on the passage of goods and resources 
valuable to the United States.^* Moreover, there are practical 
incentives for states to impose such restrictions. 

As some of the developing states become significant local and 
regional niilitary powers (with the indispensable helpof arms sales 
from the developed countries), they are likely to become more 
concerned with the security of their territorial waters, especially if 
these waters are rich in scarce resources. In any case, the lure of 
new sources of wealth in the oceans is leading to wider jurisdic- 
tional claims and more conflicts over the allocation of ocean 
resources. Some of these conflicts — Greek and Turkish differences 
over the Dodecanese, disputes between India and Sri Lanka, 
actions like China's occupation of the Paracel group or Iran's 
occupation of Abu Masa— could result in violence. Even if such 
claims and conflicir; lio not dln^ctly impingeon U.S. naval mobility 
and vital comr^.t- v::./ .shipping, they could create a turbulent 
political environnieni in which coastal states would be disposed to 
restrict military and commercial navigation unilaterally. 

The unilateral extension of zones of protection at sea will be 
further reinforced by the concern of countries to police and regulate 
their coastal areas not only for security reasons (e.g., to prevent 
shipment of arms to dissidents or to counter offshore intelligence 
operations) but also in order to protect offshore economic 
activities, prevent pollution, and limit the hazards of shipping 
congestion. In this era of supertankers and expanding oil shipping. 
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unt; does not need to assume special political or nationalistic 
motives to explain this concern. The expansion of offshore oil and 
«as extriiction will provide an additional reason to police and 
r»!«ul.ite waters thai used to be considered areas of free navigation. 
Thus the IJniteil Km^dom has established a 500-meter safety zone 
around its North Sea oil ri^^s. in accordance with Article 5 of the 
1958C;enHva Convention on the Continental Shelf. In the future we 
can expect the pressure of population growth, industrial land use 
anil onshore pollution to increase incentives to move urban and 
industrial activities to sea. Already, fertilizer plants, waste 
disposal facilities, airports, and oil storage tanks are being 
constructed offshore. With the expansion of offshore facilities will 
HO the creation of extensive zones of protection. 

If supertankers and offshore petroleum and other installations 
should become targets for terrorists— and in this period of history 
one must assume that this is not unlikely— coastal states (the 
United St.ites included) will have another reason to maintain order 
in offshore jurisdictions, and other states will have additional 
cause to object to coastal state restrictions and regulations. 

Then. too. in future local wars— which in the Third World may 
well increase in number and perhaps in intensity— there may be 
assertions of blockade (as in the Indo-Pakistani war of 1971) and 
other restrictions on neutral shipping, including sabotage and 
terrorism. 

As technological developments and the political atmosphere are 
turning in tavor of coastal state restrictions against free commer- 
cial passage by the United States and other major maritime states, 
the local military balance has also turned to their advantage. In the 
last decade the acquisition of many types of surface or submarine- 
launched anti-ship missiles (SSMs) by more than 40 navies— added 
to mines, torpedoes, small submarines, shore batteries, and other 
weapons— has made even the most powerful surface warships 
vulnerable to small craft in narrow seas.»2 The law of the sea is 
unlikely to deter small states from using this local naval capability 
to back restrictions against U.S. commercial passage. But if the 
legal regime, whether by custom or treaty, favors coastal state 
regulation to the exclusion of rights of navigation, this would 
encourage harmful restrictions and either discourage resistance to 
them or make confrontation more likely. 

Clearly, these trends could impair the shipment of oil and other 
vital resources. They could pose massive inconvenience and 
serious cost to U.S. commercial shipping, and they could become a 
chronic source of conflict with coastal states. Whether they would 




ever impair comnuircial shipping in tht; point of jeopardizing 
American economic security one mdy doubt. If constal states 
should have a sufficiently compelling incentive to impede ocean 
commerce of vital interest to the United States, one would expect 
th(;m to resort to mort! drastic and effective measures, like an 
embfir^o. Ntjvertheless, if only to raise and clarify the threshold of 
restrictions that would impinge on American economic security, 
the l/niled States needs new international laws and regulations, 
responsive to the legitimate interests of coastal s*,ates, that will 
enable it to conduct essential commercial activMy uu the ocean 
withou; getting into political conflicts and physical encounters. 
Perhaps the principal contribution of a widely-accepted LOS 
agreement would be to mitigate the danger that clashes of interest 
between the develop^id maritime states and developing coastal 
slates niight so tmibitter the climate of their relations as to make 
more likely the kinds of confrontations that would impinge on U.S. 
military and economic security. 



Modi Vivendi 



(Considering the difficulty o!" establishing international 
agreements to regulate all the expanding uses of the sea, it is 
fortunate that formal agreements do not exhaust the remedies for 
protecting U.S. ocettn security interests in the uncongenial 
environment postulated h(;re. There are, for example, more 
informal luodi vivondi. 

Scmie kinds of arrangements that accommodate U.S. and coastal 
or .straits stales' interests may be more readily reached if they are 
not made the subject of international legal agreements at this stage 
of the development of a new ocean regime. For example, there now 
seems to be a modus vivcndi between the United States and 
Indonesia that works fairly well although (and perhaps because) 
jurisdictional differences are not formally resolved. The 
cumulative effect of Indonesia's determination to become the 
dominant Southeast Asian power, its uneasiness about expanding 
Soviet Naval activity and Soviet alignments with India, its latent 
fear of [apan, and its dependence on an American presence in 
Southeast Asia (reinforced by American economic and military 
assistance) is likely to be of paramount importance. Judging from 
this case, such basic political factors will have more of an effect on 
U.S. and Indonesian ocean interests than any law of the sea treaty. 

Similarly, the protection of American naval and economic 
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Unilateral Force 

In the absence 



An„u..:,.n .„..Mn »«' J'"','; ,„bly, U S. ocean policy makers 
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lU'limtioi! ol Iri'i'iloiu oi thr st'.is. In |uly l^f)!. when .in KKyplian 
Corvftre inrcrcrphMl .ind d. imaged a Britisli [uorchantman in the 
(lull ol A(ja[)a tlurintj an .itU'tupted i)l()(:ka(le of Israel, f. British 
ileslr(3ver flotilla was deployed to the Ked Sea. Two weeks later 
Britain ,md li^ypt reai;ht'd an .i^rnenient on procedures for British 
ship[)in^ in the Culf. In Fehru.iry 1957. American destroyeri; 
[).itrolUMl the S;rails ol 'I'iran and the (Uilf af Acjaha to prevent 
K^^vplian inlerferen'u* with Aruerican merchant shipping;, en route 
I.) Israel. On December 1957, President Sukarno's >^overnnient 
enunciated Indonesia's archipei^o doctrine. Less than a month 
Liter. Destroyer D vision :n passed through the Lombok and 
Makassiir Straits to rcMffirm the U.S. ri^^ht of innocent passage. On 
Inly '^\. HHi 1. followin.^ a hoinhardinent by French naval aircraft, a 
French cruiser-destroyer «roup force *he entrance to the Lake of 
Bizerl.i. thereby bltin.^ a 'I'lmisiar j(.kade of the naval base and 
reestablishing^ French control. Fobuvvin^ F^gyptian closing of the 
Straits ul Tiran in May 1967. the U.S. Sixth Fleet concentrated in 
the Kastern Metliterranean while the British admiralty announced 
that the carrier H.M.S. Victorious and other unifs were being kept 
in the Mediterranean "in readiness against any eventuality." 
although the threat was not carried further. In May 1975. the 
United States marines forcefully recovered the merchantship 
Moyayoe/ and hf!r crew from capture by the Khmer Rouge on the 
high seas, although within the territorial waters of an island 
claimed by (iambodia. 

On other occasions, maritime powers have simply ignored or 
r(?)ected coastal state claims against their activities. The People's 
Ke[)ubli(: of China routinely challenges U.S. vessels in the Lema 
Channel en route to Hong Kimg. and the U.S. vessels routinely 
disregard these challenges. Despi*e protests from other nations. 
France enforces restricted zones a'-uund its nuclear testing site at 
Mururoa atoll. During the Algerian War, she undertook visit and 
se.irch of the flagships of more than a dozen nations, on some 
occasions as far away as the English Channel. 

There are ,dso numerous examples o farmed coercion at sea that 
have not involved a nuijor maritime power, for example, the 
Chinese occupation of the Paracel group, the Iranian occupation of 
Abu Musa. India's imposition of a blockade during the 1971 Indo- 
Pakistani war. There are a number of situations in African. Asian, 
and Latin .Americ v\ .iters f'^'jm which similar confrontations and 
even limited vvai it sea 'ghl arise. Some might directly or 
indirectly impinge upon America's shipping and other maritime 
interests, 

Oru' nuist conclude that if jurisdictional claims of coastal states 
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should jtjopartli/.e American economic or security interests in the 
Third World, the United Slates would not necessarily be deterred 
by immediate political costs from supportinj^ its ocean interests 
with forf:c». This would be true especially if the clash occurred out of 
the context (jf U.S. -Soviet competition, something increasingly 
likely to be the case. Nevertheless, the resort to force at sea is 
probably more likely to occur among weaker countries than 
between the powerful and the weak, considering the greater 
prospects for jurisdictional, territtirial, and political disputes 
.imong such \\f?aker states; the relative importance of such disputes 
to smaller states: and the relative lack of alternative means that less 
developed countries have for coping with such disputes. 

In the absence of a widely accepted LOS treaty, therefore, one 
may e\pr( t ,i new ocean regime to emerge from the gradual and 
uneven development of customary law. through unilateral actions 
punctuated by small wars and test encounters over decades. But 
even if mcmy of the jurisdictional causes of armed encounters are 
settleil in i\n international treaty, the United States, like other 
stat(?s great and small, can be expected to resort occasionally to the 
unilateral use of force at sea in order to enforce its view of legal 
rights and vital security interests. This situation, however, need 
not result in widespread anarchy and violence. A growing number 
of states realize their practical stake in avoiding disorder and 
confrontation. C.oastal states and maritime powers have important 
common interests in preserving the flow of commerce, and neither 
group is yet united or fixed in opposition to the other. As the oil 
producing countries of the Third World begin shipping petroleum 
in their own tankers, they are discovering a common interest with 
the developed maritime states in unimpeded passage. The question, 
therefore, is not just how to create a new ocean regime by a 
comprehensive treaty but how to achieve new rules and regulations 
for the use of ocean space by treaties, modi vivendi. national 
legislation and pronouncements, and unilateral action with the 
least degree of confrontation and the greatest degree of inter- 
national consent. 



UNCLOS HI and the Single Negociating Text 

Before considering alternative approach'js toward achieving a 
new ocean regime compatible with U.S. ocean security interests, 
we need to take into account the most rejent effort to achieve a 
treaty at the (ieneva session of the Law of (he Sea Conference in the 
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Spring of 197.^). Not that this Conference enables us to predict 
priM;isi?ly what kind of treaty, if any, may sooner or laler emerge; 
hut it d(»es hi^hli^ht sorr.e trends tfiat indicate the international 
negotiating environment within which the United Stales must 
pursiH? its ocean interests by treaties or other means. 

In the draft articles of the "single negotiating text" (SNT) that 
emerged from Ciomrnitter' I (seabed mining) there is nothing that 
indicates trends directly incompatible with U.S. security interests. 
Activities in the area of the seabed beyond national jurisdiction 
shall he reserved exclusively for "peaceful purposes*' (Article 8. 
[)araj4raph 1 ). but this does not restrict the prevailing interpretation 
th.it passive ASW devices can be placed on the seabed beyond 
national jurisdiction without consent of the coastal state. 

Nor do the draft art'cles of Committee III (environment and 
scientific research) indicate trends adversely affecting U.S. ocean 
security interests. Rather they indicate some progress toward 
s[)ecifying and refining the rights of coastal states in setiing 
pollution standards in their territorial seas, in accordance with 
international regulations, while explicitly stating that such 
standards may not limit innocent passage (Article 20. paragraph 3, 
undrr the environment section of part 3) or affect warships (Article 
4'^), Since 1972. the United States has moved far in its LOS position 
to (jualify rights of navigation with such resource rights of coastal 
states. 

The draft articles of Committee 11 (Hmits of national jurisdic- 
tion), on the other hand, confirm a trend toward restricting 
navigation in the proposed 200-mile exclusive economic zone that 
might impinge upon American security interests. Article 48 gives 
coastal states the exclusive right to regulate the construction, 
r)peration. and use of artificial islands and installations (it does not 
(juality ■"installations" with "economic" or any other adjective) 
which might interfere with the rights of the coastal state in this 
/.one. A restrained interpretation of this provision might not 
inteitrre with U.S. security interests. The provision need not 
jeopardi/e the U.S. ASW capability if U.S. underwater surveillance 
technology is now sufficiently advanced to monitor effectively 
f)ey(»nd 20f) miles of noiiallied coasts, or if— as argued above— the 
United States has plenty of its own and allied underwater real 
est.itr on which it can r'mplace listening devices to monitor the 
crucial sid)marine channrds. Nevertheless, Article 48 does indicate 
a trend toward imireasing coastal state restrictions in a broad 
economu. /on*', restrictions which could become tantamount to 
thosi' in a ter ritorial /one. Somehow the United States will have to 
cooH' to terms with this trend or [)e prijpared to ignore it or resist it. 
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So far, however, coastal states have resisted the radical disposition 
to make <i special point of prohibiting military facilities and naval 
passa^^e; and they have even gene out of their way to affirm the 
sovereign immunity of warships— perhaps because of the 
prominence of developing country military representatives, who 
are concerned about their own freedom of military activity. In this 
climate of North-South relations the prospect of a mutual 
accommodation of foreign military and coastal state interests in the 
economic zone is fairly good. 

Committee II also produced draft articles that st em to codify 
restrictions on passage through territorial waters and straits which 
the Uniled States once found unacceptable. Article 16 defines 
innocent passage through territorial seas to exclude a nu'iiber of 
specific acts, such as "collecting information to the prejudice of the 
defence or security of the coastal state:" the launching, landing, or 
taking on board of any aircraft or military device: and conducting 
research or survey activities of any kind. Under Articles 40 and 
124, passage through straits and archipelagos within territorial 
waters can be confined to sealanes or traffic separation schemes 
determinetl by a straits state in accordance with international 
regulations. In Article 44 innocent passage (ratl-er than the less 
restrictive "transit passage") applies to straits connecting one area 
of the high seas or economic zone and the territorial sea of a state, 
such as Tiran and Messina. 

These provisions signify a trend toward codifying coastal and 
straits state restrictions on navigation for security, safety, and 
protection against pollution: and this is a trend that may pose some 
danger to U.S. security interests insofar as it is sustained by 
unilat erai claims and actions. But embodied in an international 
agreement, such provisions might at least stabilize the limits of 
coastal state regulation and make undefined and perhaps political- 
ly inspired restrictions less likely- The United States has accepted 
the principle that transiting ships should comply with inter- 
national ' regulations for safety and against pollution while 
CDfiCfMling that bordering states should enforce these regulations 
against violations.'^ In any case, these particular provisions do not. 
in themselves, undermine American ocean security interests if the 
foregoing analysis of what these interests require in terms of SSBN 
passage, ASW emplacements, and naval and commercial naviga- 
tion is correct. Moreover, the SNT does recognize a right of 
unimpedffd "transit passage" through and over straits between two 
areas of the high seas or between two economic zones for "the 
purpose f)t (;f)ntinu()us and expeditious transit/' This provision 
meeis the essential military security needs of the United States. 
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And ihtf provisions on trdnsit and innocent passage go far to protect 
U S. fcojiomic security interests, insofar as international law can 
[jrotf'it unimpedeii commercial passage. Underlying this favorable 
devjflopment is the convergenct; of U.S. interests with t'r recently 
discovered shipping interests >f the Ar-t .) oil producting states and 
Nigeria. 

On the other hand, there is nu indiciiMon that some key straits 
states— e.g.. Indonesia. Malaysia, Spam, Morocco. Yemen and 
Oman — vvill accept the straits provisions. I'he SNT provisions 
coming out of Ciornmittee II represent only a consensus of moderate 
views, with very litMe concession to the more radi^.al demands for 
regulating straits and economic /ones. 

It is fairly clear that the United States is not g«:ing to get a 
Irt'aty — whether bilateral, multilateral, or comprehsnive and 
widely accepted— that vvill protect free navigation through 
territorial seas and unimpeded passage through international 
straits without concessions to coastal state regulation similar to 
the [)rovisions in the SNT that emerged in the sessionat .Geneva in 
197r). These concessions are not incompatible with essential U.S. 
security interests. li seems unlikely, however, that further 
concessions of this kind will gain the adherence of some key straits 
states to the text's provisi- for "transit passage," since these 
states are not champions coastal state regulations in the 
economic /one. 

The SNT also shows some progress with respect to the closely 
related issue of defining unimpeded passage through archipelagos, 
tjut the bargaining situation on this issue (including a conflict 
[)etwe(>n continental and island archipelago states) is so uncertain 
and thp provisions ihemselves are so complicated and subject to 
revision that the United States cannot count on a satisfactory 
ri'solution in a treaty. 

On the whole, the SN I :s tavorable to U.S. ocean security 
interests. At least it provuies a favorable basis for further 
negotitititm. One cannot predict, however, that th(? '-vant 
[)r(JVisions will [)e eml)odied in a widely accepted treaty, A tiether 
(;om[jrehensiv e or limited. For one thing, the linkages of these 
provisions to provisions dealing with other aspects of ocean use 
may produ<;e ,in unacceptafjle package. Thus, the articles coming 
out of (lorniTiitlee II may [)e unacceptable tomany developing states 
without concessions that are unacceptable to the developed 
maritime stiUes with respect to the composition of the controlling 
grou[) [)ro[)ose(l for deep seabed mining in Committee I. 

T[ier»'fore, (me should assess the results of the Geneva session 
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not only in terms of the prospect of i\ comprehen^iive, detailed, and 
widely accepted treaty fjut also in terms of the environment of 
international ocean politics within which the United States will 
continue to pursue its security interests l)y bilateral and regional 
agreements. mn(ius Vivendi, unilatiiral legislation and action, arni 
the variety of measures from which customary law develops. From 
this standpf)int the SNT is an auspicious event. It shows that 
international ocean politics are not polarized in a North-South or 
cfjastal-rnaritimedivision hut rather that they manifest a process of 
(:hanv»e and differentiation of national ocean interests. And it also 
shows that this process of change and differentiation creates 
convergences of M.S. and ffjrei^n interests that are congenial to the 
eventutil widespread acceptance of a new ocean regime compatible 
with U.S. security. 



U.S. Options 

The fortjgoing analysis indicates that concessions to increased 
regulation of Itjrritorial waters and straits for the sake of security, 
safety, and freedom from pollution would not undermine or even 
serifjusly interfere with American ocean security interests, with 
the possible exception of the envisaged ex(,hision of un(|ualified 
tf)reign installations and activities in the economic zone. Indeed, 
such cfjncessions might be the basis for defining the outer limit of 
coastal and straits stale rights of . regulation and thereby help 
stabilize ocean relations between the United States and coastal 
states. Such f:r)ncessions might take the emotional fire out of 
North-South" ocean issues and further encourage some develop- 
ing states with maritime and shipping interests to identify 
convergenf:es of interest with the United States and other 
developed tntiritiiiie countries. 

On this ground, therefcj're, U can be argued that the United States 
would l)enefit frf»m a widely accepted international treaty with 
provisions for navigati(m and overflight similar to those in the 
SNT. These provisions represent aieasonal)ly favorable balance of 
[)ower and interests in the Wf)rld, given the inhibitions against the 
great stales enforrang a broader view of Th(!ir vital ocfian interests 
against coastal and straits states. Therefore, fixing this balance in 
law wfHild, .It the least, be better than nr) treaty at all. Such 
reaHfUung \Vf)uld l)e |)asefl on the assumption that America's vital 
ocean interests depend centrally upon accomniodating minimum 
and legitimate fifiastal and straits state concerns so as to avoid a 
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kind of cold war with developing states that would damage 
American security far more than the legal concessions in question. 
It is also based on the assumption that the chances of getting an 
advantageous treaty are diminishing, not increasing, with the 
passage of time. 

If a large number of coastal and straits slates find such treaty 
provisions acceptable, should the United States pursue a treaty 
limited to defining the territorial sea, rights of navigation and 
passage in straits and territorial seas, and rights and jurisdiction in 
the exclusive economic zone; or should it try to achieve such 
provisions as part of a more comprehensive treaty? An outsider is 
in no position to prescribe the linkages of issues that will enhance 
bargaining power and the likelihood of agreement. It does seem 
from experiencii, however, that America's bargaining power to 
achieve acceptable navigation and transit agreements will not be 
enhanced by linking such provisions to the whole array of 
provisions heretofore sought in a comprehensive treaty. So far, it 
would seem, the linkage has been used effectively only by theLatin 
American coa'ital states to gain acceptance of the exclusive 
economic zone. Therefore, if and when it become') clear that the 
formula for protecting American security interests in a comprehen- 
sive treaty is not going to produce a widely accepted agreement, the 
United States could shift to seeking the widest acceptance of a 
limited agreement. By the same reasoning, if a treaty acceptable 
from the standpoint of American security interests but unaccep- 
table in other respects were widely accepted, the United States 
might agree to sign but submit reservations to the unacceptable 
parts. But reservations of this scope, asopposed to the wording of a 
few otherwise acceptable articles, would invite similar reser- 
vations by other states and thereby defeat the compromises and 
trade-offs essential to any treaty worth signing. 

On the other hand, the United States may find that there is no ' 
prospect of gaining acceptance of the provisions of a limited treaty 
without making unacceptable concessions on the management of 
sea[)ed resources. Or it may decide that any treaty, limited or 
comprehensive, that embodies theSNT's provisions with respect to 
the economic zone would set the stage for the virtual conversion of 
resf)urf;e-related coastal state rights in the economic zone to the 
s tarns ot property rights in sovereign territory. Since the 
provisions for the economic zone may be contrary to U.S. interests 
in commercial shipping, scientific research, or fishing, such 
unacceptahdity is possible. The unacceptahility of the economic 
zone provisions would confront the United States with two 
options: (1) sign a widely accepted treaty with ri'servations to the 
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ecmom.,; z.,m. provisions or (2) resolve; to >^ft along with no treaty 
at all Re«ar( l.;ss ut American wishes, the latter option might be the 
more l.kdy d the LQS bargaining situation has inextricably linked 
the extension ol coastal state rights in the economic zone to the 
acc.ptance by coastal states of the territorial and straits 
provisions. 

In any case, even if American security interests were satisfied by 
» widely accepted limited or comprehensive treaty, there is no 
assurance that the few key straits states would sign it. These states 
are not likely to be induced to modify their positions by any number 
of signatories to a treaty which they would oppose for special 
national reasons. With the few key straits states, then, the United 
states would simply have to reach the most favorable informal 
working arrangements possible. Experience with Spain and 
Indonesia thus far shows that this may be a feasible task. 

[f laced with the choice of a widely accepted treaty that fails to' 
satisfy .S. security interests in the econ.miic zone or no treaty at 
all, the I Imte.l States might decide to defer signing a treaty, partly 
out of coni.dence that essential security needscan be met by limited 
b.latera and multilateral agreements, by modus Vivendi, and the 
slower development of customary law and partly out of hope that a 
better treaty can be achieved later. According to this strategy, the 
United States would ignore or defy unilateral coastal state 
restrictions in the economic /one and wait for the proper balance 
between maritime and coastal interests in that /one to develop 
through international regulations in the Intergovernmental 
Maritime Consultative Organi/alion (IMCO) and other functional 
organi/at.ons md through the interplay of unilateral legislation 
policy statements, and actions among states. Meanwhile, it would 
lonk lor opportunities to sign limited agreements with as many 
stales as possible on straits and passage through territorial waters 
while coordinating its unilateral statements and legislation on 
Itiese mailers with likeminded states. 

As a l(mg-term ..plion, this strategy assumes that the basic 
bargaining power of the (]nited States and other major maritime 
states will improve as the developing stales and especially the 
•coastal and straits states among them learn that they need the 
'Cooperation .d the maritime power.s thai ha e the technology to 
develop ocean resources and the armed might to back it up more 
than these p.nvers need the cooperation of the developing states 
his optmn is based on tbecalculation that theoil and resource rich 
<l.!velop,ng states have a different set of vital interests than the 
other developing states and thai therefore the former cannot 
indelinilely comm-ind Ih.- allegiance of ihe latter. SimHarly this 
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option .issuiiH's that sonu* developing states, such as the oil 
proiiu(.inM countries with shipping interests or the countries 
vvith(»ut coasts or coastal shelvtis, will ali^n themselves on selected 
issues of ri,<>hts and jurisdiction with the United States rather than 
in accordance with a North-South orientation. 

'i'he validity of the strattjyy ol deferring a treaty, therefore, 
defiends si<>nilicanlly upon the ^(;neral political and psychological 
environnu'ot of relations among the maritime powers and develop- 
\iy^ st.ittjs. and upon how American actions can affect this 
environment. F^!rha[)s tht; most prudent estimate of these im- 
ponderal)les would be l),ist;d on the assumption that at this delicate 
s'.ai^e ol North-South relations at least some limited agreements 
that .iccoiiiniodate the interests of maritime and coastal states are 
needed in order to prestirve a favorable environment for modus 
vivrndi, for the development of customary law, and for simple non- 
<i«^reement on a set of other issues where such mutual accommoda- 
tion is not feasible, in this view, rather than place an all or nothing 
bet on a coinprehensi vt?, vvidtdy accepted treaty, or defer a limited 
a«',reement on navi<4ati(m, transit, or overflight until more advan- 
ta<4eous terms are available, the United States should proceed in a 
pie(;eme<il fashion to secure reasonably satisfactory international 
agreements as soon as possible, it should do this, in part, to 
counteract the political effects of relying on unilateral actions and 
the sometimes disruptive development of customary law with 
res[)ect to an array (d other ocean issues which may not be subject 
to s.ilislactory international agreements.''* 

One {\{ Jhe im[)ortant achievements of the LOS conferences over 
the p.ist decade or so has been to establish a widespread habit and 
expef. latum of bargaining and negotiating national differences on 
mattt'rs of common and interlocking interests which, in an earlier 
period <»f history, might have U»d to chronic ctmflict and anarchy. To 
maintain this mode of conflict resolution in the next decade and 
after, it will not he sufficient to rely on the perpetuation of 
rN01,OS, even if a ctunprehensive treaty were achieved. In the 
absenctj of ,i widely accepted comprehensivt? treaty, the peaceful 
resolution of differences will depend all the more on limited 
mternalion.il ai'reements. precisely because there will be many 
issues th.it are not subject to any agreement. 



NOTES 

f "I .1 .ifi.dvMs nl i ni ( >l ii .i lions nl lln' l.ivv (it 'hv srn |I,()S| f(ir U.S. 
' niimn'M i.il »In))pin:4. (ih.ipti'f \ 

lin it;i!i.if I'lii : t I »u nl ,i v\ hli'|\ in ' • ■ /im| prfiil ii» I hi' in si v\ rrk |imiifiry 1975, 
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witfi S.'(.r*'(<ii \ of SMt»- Kissini^n 's ( -u rfuUv {ihr.isiMl intervi»'w with Husirwrss U'»M'k 
in \\h:c h. whiU- H'lfi.iiiiu tht- \\s*< ot cirmiMl tort;»» .i^i.unst OPKC (.oiintrifs lo brin^* 
dnwn lh»* pr:(..' i»l oil. hv i.dMspu.utjMsl \ iflr.unrtl frf>ni ri*)«-(;lini{ th»f usj* (if f(jrce in 
I «is»' f>l ^onir ,M tini s!i .iiii{iil.ihoii (if thn mdijstri.iliZJ'ti Wdrlil." and StrcriMnry of 
I)*'t»'ii.s»- Si hI. sirii:»M Inlluurtl h\ st.itin^i th.it niiiit.iry action in tht* MiddU* East lo 
f)r»'v i-n* ,111'^ni.itinri uutild lir ie.isil)!*'. Suhse(|iu?iit ;»ssur,nn;»*s that theconditinns 
uiidiT wU'.ih thr IIS.' Ill li.Mr inj'jht havr In Im* (.Jinti-niplatfd witp "ahs(diiHdy 
hv [)ut[ii'tii .d" .mil ijiiii*' iirihkf! V til rxist dnl not of (set thrpuldii: iinprfssion th.jt. ,jt 
thf- h'.isf. ill Mstp. ,iiid nviTt <n tjons. sm.h as hii finliarjio. could provoke U.S. armtfd 
.K.t mn 

• A' «.i.r.lifiL: tn Adicli- h .)! th»* nir)H Convriitiou. suhrn.irines passing through 
intiTii.»r:nn.il s ^ iM 1 1 s ".ir r Hpjin'd to n.iv lynti'on llit* siirfacr. and to show their fU«." 
Hut ihr d!ii Ml I .S nitri prM.itmiiof inrnii.rnt p,issa«f! (in line with the Internalional 
^ iourt .if Instil I- ^ i.'piirf in the 1*M'J Corfu Channtd case that "Statfjs in timeof peace 
hav r .1 t iLjh: 'n s.-nd then vv.irships rhrmiyh straitsused for international navi^'atinn 
h»'tvM'.'o two p. UN of thi- hi^^h s«' IS without the previous authorization <if a coastal 
St.iti- (irov idrd th.it p.i.^saj^e is iiiniMjfiit"). dot-s not concede that .idvance njitice of 
pass, I};.- tlir(iiiL:ti tiiritonal uatrrs is rf()uired. Advaruw n<di<:e <if transit through 
str.iits. th»' r S holds, would run th*- risk of U-adiny t<i coastal slate contr<d of 
tt.Ki itt in p!' II ti. ♦•. hiiv\ f\ ri , thi- ( 'niled Sl.ites i-v idtTitly pr<ivi<lt!S advance noticeof 
surl.ic.f ship-, f.ui !Mt suhin.inufs (t-xcept, pt-rhaps where secret bilateral 
.iriMfiLjfiii.-nt * }i I', t fn'cn <iyie»'dj. 

♦In »'iiih«-r l<;'»r. the lodoiirsiiin ^Jiwrnnient ilff(dare<l that "all waters 
siJirMiiriiluii:. l)riu»'i'rj. .mil luikm^ lh»' islands ttj tht- St.itr of Inti.Miesia. . . constitute 
nator.d p.u is ■»} iiiKind oruatmnal iters iindrr th»' absolute jnrisdict ion of the State 

iMdi.n.'si.i ! ||.' 12 niilrs tnib's ol t iTritonal waters are measured from Iheline 
«;ouru'( tiuv! th»' [ji oniunttirv pnint (.( ilir isl.inds of the Indonesian state." Kmliassy of 
lud-uifsia lir.pnrt i-r- /ri(/r)rM-.sifj (Washington. D.C.; Novenil le: -Heiirmlier 1957. 
(.m'l ifA IM-)H|. vol a. r.M. 

■ I tiM C S J ;MvtMninriit oflu icdly denies that it has any agreement with any 
i Muiirr\ to prnv idr adwiiu r noticr of tlu- pas'.aHr of warships through international 
sirai Is 

t fsMmoiu nil Apni ,1. ludore the Snliconimittei! fin Int. > aatifmal 

( Jr^.ini/aiioos and M'u ■..♦tiI' . f;nist' ( lom.THtti'*! on For( i^n Affairs. !)2nd Conj?.. 
Jod sr-.s . p I- St.- nid lared r uter, of I'-c iJepartir.unt fif Defense. 

Mii)stant.a'*-d th.- risk In i iM I'yypt s denial ol passage lo a commercia' vessel in 
the straits (radinii to tlir i ailt of Atjaba before (he |unt' I9(»7 Arab- Israeli -..ar. on the 
iirounds that thr i ari^'o bnuml to Isra.-' \'-as not irinnceii!. (K^^yp*. b(;wt!ver. based its 
M.fiN'nfinu (ai tht' [.(iMthin tb-it tbn.' \ hern a st.itr of w,ir since MMH.) Carter 
Hildi'd liM' ihi ir wi'H' othiT examples n| states claiminH that warships do not have 
thf rnjhi nl inni>i I'lit [wissaye. 

In thos* •( a thins whrir t he I 'n it*'d : i tai»' s his i t s owi» bases or regular access to 
I • I l>as"s tfi.' I 'ni'.'d S'ate-, has interpreted irverfliyht rights to be implicit 'a 
i't ! 'iiissMin tn av.. the iia ,es. li tf'-M e are no sm.h baseriyhts. iiermission ioroverli«ht 
IS siippcs. .1 Im dr'prnil in iliphimahi. rlearann ;i (received bv filing (me tune transit 
re(jiieMs v. ,tli :fie .!. |..n^.' alt.n fo's thr. e n ■ four days in advance of the flights). In 
emiT uen. u s th.' t ■ S pracf 11 e has been to clearance, ^^n aroond, or. infreijuer* y. 
tlv 't\r\ uiIImu! 'lejMiiie In pr.n tn e, tb»' distrilnitinn of .»mertcan bases iias 
obv i.itr,! s.'ri.nis .Tliiiifit re'.'' a.ti.ais In the, Middle I'last crisis of Nov ember 1973. 
liMwevei MuK l*'ii?iiyal i^rauted the I 'liiieil St ,i t es o verf li«h » . tf'ereijv making it 
fieiessajv t.»li', 1 1". la 1 n S t rai I of ( i i bra 1 (ar. 

' S«'.'. iMith th.- pi.u.i'cdini's of pi(»'i-7n in (he Kiyht.'en Nation Disarma- 

" ■■ ' An( ■). r. ri.inii'd th»' Conlereni i nf die ConuiiiMee on Oisarma- 
"'••f' '1 '.U'-.tisi 1*M.<I ufm b le.j t(i die IT; ; M''jt\- on ihr /'f o/ ; ut/on nf fhe 

^'-f'j" ■ '.''/If \ I. '.V. npMip, nnd Mf/irr iV.'.j/), s of Moss |)e';t 'tnju o/Uhe 
S.'o/*.'.- -inii ffi. n, ,;'.n I'i'oi.r ond j/i ih*- Sn!>sni; 11) 'reof Kdwaid Dim, an Hrown 
draws pt ,i\ ipail . Mniti di. se aUfl 'ith.'r I N docin; ents, fandi as the pr iceedmj^s of 
tht' St-abi'il ( Miniiri.e. I n ey mini um; t [le ]♦ ^a I slat us of p.issive lis ten 1' ^ (lev u;es on 

ntnirnt ,! ,r. \Mri'. i '.ni'.':,,! /vo'r( i-.pn. r f.e/<d Asp.-rf i |VV(ioilrow 
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U lisnii Inti-i rj.iiiMij.il Ci'iihT tnt S(.h(il.irs. CJi;r.iii Scries M)\. June 1971). pp. 22-35. 

«1 I. K. /.cm. Dt-tt'iis*' Ncciis in Accmnniodiilions Ainonj^ Ocean 
IM-!s." Ill I.cuis M. Alrx.mdri. ♦'(!,. /.mv of t/ir S»ir /iitcriiutiDnij/ HuifS and 
( ^ruiir))/<;f : 't. for fhr S.-d (Kini^sttiii; I ■nivficsily of Kfiodr Isl.ind. HHiiJI. p. john A. 
KiJcnj-.s " I h»- Miiihii \ Kdli' in ifir OcjMM .mil its Kt;l.ilion to Ihf Law (jf the Sini.'" in 
i.fvvis M Alcx,iii'!»T. »'(! , 'I'ht' /.(itvijf f/itt Sfii. A .Wiv (.Viu'vi] (.'onftTtfncr (Kinj^ston: 
I 'iip..-iMt'. nl Kh'M!r Is!. 111(1. H)72), 

' ( )n>' < .11! irih-r tins Iniiii the f.u.i llhil ih*» orij^iniil U.S. posit ion on I he prospective 
l.iu <■* rlii- s.-<i iriMiv itn[)lu:it!y jjrotei.teil the lt;j>,il rij^ht of th«; United Slates to 
♦•ii![j!,m r su. h i\r\ n i-s on coiitinenl.il sfielf [leyrind the 200 meter depth. See also 
KiMiiss I fic Mihi.irv Kdle in the OciMn." [». 79, Article :i of the U.S. draft Seabed 
rif,(i>. p! nv h i»-s fh.ii (In- .iriM hevoiid tins ili;pth "shall In? open to uav. hy all States, 
vMtlioi.f di^( ! 1111 ui.ii inn. I'xi i-pt ,is Dihervvise jiro\ ided in thisUonv^'ntion/'Theonly 
••XI rpi Hill p»M i.tiiis tf) dir fxj)lfir.iti.jn .ind ♦exploitation of cerl.iiii natural resources. 
In t-ddiii-: tir.itv , U.S. iej)resentatives. in a stiiiJn'd refertMice to military uses of 
tfir s»mIi»m|. piiiriird out th.it It I'xprrssly j)rote(:ted the rij^hts of states to conduct 
.11.! u It iiilin tli.m i-x [jliiriitioii and exploit. it ion of cert.iin naliu'al resources in the 
.iHM [irv'ini! the JDO rneln isplMdi. 

riir tif dit V ipI .ASW as a detrrn'nt to a nuclear attac.k would setim lo be negligible 
•.iiii I's ( niir; ihiiimn hi thr 1 ' S sciMind-strike c.jjiahilitv Uy protecting SSBNs is 
iiismijif n .Hit .IS < .»nip,»rci| with thr iilher tannponents tif this capability . ASW would 
pi. IV .( iiiai-M 1 mK- ,is a jMi I »)t the U.S. slrategi*; warfighting capability, particularly 
ill pniin tim; Miiuiivs. Mut the utility of protectmg t;onvoys in any reasonably 
iin.r^tn.ifil.' w,ir uitli \hr USSK is highly cpiest loriable. Mortiover. the efficacy of 
ASU .i.:.iiii>t SSNs i.s pnib.ilily diM.linnig. Knr a balanced and skeptical analysis of 

' "t n.i\ ,ii fill I CS in ycnt'ral war. see Laurence VV. Martin. T/n? S»hj in Modern 
S'/'.-f' .:\ il.iirhion: Iiisiituh' tin Str.itruic Stiidit?s. HHw), c:hap. 2. 

I'hr li)Iiiiwin«4 sti.iits loulii hi' included in the category of major economic 
sii;iidii:.iiu,f rhns>- that tiiivjht be -uK ei sely affecttMl by local restrict i(ms. depending 
(Ml jxiliiM ,il i,in,ainstani:es. are itu/n i/cd: Klorida. Dover, Skagerrak, Mozambique, 
( .If.: '.'If'jf //orMiii/. iUih rl Mniu/fh [now that the Sue/ Canal is open), Malacca, 
l.ittrlin'H ;.;j/ori, ,ind /iMsfinru.^ i Joriiiififielirrs Inilonesian and Malaysian actions 
indii .ttc itif kiini m| i t'sti'icl Kins that »:onld be imposed, even though th»?y were 
.11 1 (iiijtnndatrd !() Anjt'ric.m naval [)assage. Malaysia, concerned al)out the 
♦ nIn«.io ,il disa-.ffi iImI ( iiidd follow an acc:ident to supertankers in the hazardous 
' h-inm-U (t! tins sti.uf. cl.iiiniMl a territorial se.i of twelve miles in Indonesia, 
w liii h tn t't'r h.id pni( i iiir.ed its archipelago doctrine of sovereignty encompassing 
It. 1. 1, 111 10 is!, in. is. p.in.-d M.ilavsia in 1970 in a treaty dividing the Strait down the 
nadd!«- Wht n ih»' < arf ler U S S Kiitcrprir r and acconip.inying ships passed through 

str.iif .11 TMit't t»i till- Hay nt Hengal during the Hangladesh crisis of 1972, 
iMdufjc^Mii s,|nik fsih.in ir.iltinned the right of the littoral states to control such 
pa,,.i-.^'- iiiii iriHiKiI.tl thr. iigfit with the American action by slating that the 
(!' mini, t lid nf th»' S»'\ rntfi I-'! ret had v»jven advance not ice. (^i[)tain Kdward F. Oliver, 
\Lii!.i. 1 .1 1 )ii Sli airs. ' ( S Novnl /risf ifiiff' Pnu erdings ( june 1973), pp. 27-33. 

I i-'"M Wrl!^ II. I'lr Sra and japan's Strategic Interests, 197ri-19B5," 
:in;M;l>iKh.',! .'i ,-,r.- ' li»- \<t^ Hopkins I Inivi?rsity. 1975, pp, lH-23. 

' ;;.;'ni; r^ .f. Man [i J.I. i'PJ. p. Al Iran and Oman later denied the report. 

Ii u' .ui'Sf 'iii. ii'!v ,iiiniiiioM-d thai it was preparing a bill that woidd extend 
'i'i'HM'ii.;t;'(ii 1 liiiii'ijs III .'»() mill's from shore or the limit of th(f continental shelf. 

* S''»' l..i'iii-r . \\ M.iricn, "I'lie Kide ol Ki»ri;e at Se.i,'* /'rrspri'trves on Oi.-eun 
' V I'l IX .■<• Ii : !s (it ( Muili'i »-iu:i - iin Uonflii:t and Order in Ocean Relations, Oi:ean 
1' i:m 'v f'l t i hr , !i(,pkins Univrrsity. ( )i:ti)[)Mr 1974. pp. 34 ff. 

S' '' )t»'t:i.Mit |H-ti)t(' UiMnniitli'r ll \\y b)hn Norton Moore, jul\ 22, 1974. 

( )t! 'Ill' pi i.-,[HM t iiiiil,i(»'i .i! Ii-yi slat ion and i.i is torn, try law. see \ {. Uary Kmght. 
■. \ 1 i; I ' A » \ |»;inMi fir , ( h d»r . ' \*fr\jn'( hVi's nri i Uniii v 
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CHAPTER 4. 



COMMERCIAL NAVIGATION 



Introduction 

Constraints on U.S. policy options with regard to commercial 
navigation may be found at two levels— international and 
domestic. The international legal regime applicable to navigation is 
undergoing significant changes in the UN Conference on the Law of 
the Sea. Although navigation per se is not on the agenda of the 
Conference, other resource issues which are before the Conference 
have both a direct and indirect effect on shipping. Since 
preparations for the Conference have been underway, U.S. policy 
on navigation related issues has changed in a number of respects. 
Official U.S. policy may be contrasted with the provisions of the 
single negotiating text that emerged from the 1975 session of the 
Law of the Sea Conference. While a management approach to 
shipping suggests criteria that should guide U.S. policy, a 
consideration of alternative outcomes of the Conference defines the 
constraints on U.S. policy options. 

The Present Legal Regime and Pressures for Ch.^nge 

Commercial navigation has traditionally operated under two 
legal principles. Thefirstprinciple is freedom of navigation, that is, 
the high seas are open to all for the purposes of navigation. The 
second and concomitant principle is flag state jurisdiction, namely 
each state exercises effective jurisdiction and control over vessels 
flying its flag. 

The 1958 Geneva Convention on the High Seas transposed the 
classical doctrine of freedom of the seas into international treaty 
law. Article 2 of the convention lists four freedoms of the sea, the 
first being freedom of navigation. The convention specifies that no 
state may validly purport to subject any part of the high seas to its 
sovereignty. The freedom of the high seas must be exercised with 
reasonable regard for the interests of other states and in accordance 
with the conditions laid down by the convention and other rules of 
international law. In the exercise of flag state jurisdiction, a state 
must exhibit the genuine link of control of its vessels, and fix 
conditions under which a ship may acquire its nationality and fly 
its flag. 

73 



'VUv. trailihoniil le^dl notions of freedom of tht; seas and flag stale 
jurisdiction that have applied to navigation are increasingly under 
pressure from a number of sources. The first source includes the 
proliferation of coasttd state claims to jurisdiction. A number of 
states have extended claims to expanded territorial seas and 
contiguous zones or resource zones of up to 200 miles. New uses of 
the oceans made possible [)y rapidly evolving technology constitute 
a second source of pressure. These uses will, as in areas under 
coastal stale jurisdiclicm, enjoy legal rights at least equal to those of 
navigation. A third limit on freedom of navigation on the high seas 
is the growing assertion of an international interest in the manner 
in which flag states administer their vessels. Restrictions are 
manitesled in the form of conventions such as those promulgated 
\)\' the Intergovernmental Maritime Consultative Organization 
(IMCO) to deal with vessel-source pollution or safety. 

These [)ressures on the international law of the sea are most 
clearly visible in the deliberations of the Third Law of the Sea 
(ionference. Indeed, the (Conference has tended to focus so intensely 
on the acquisition of resource rights in the oceans that navigation 
prr se has been relatively neglected. Resource concerns have made 
thr»"e jonsdic lional areas particularly problematic for navigation: 
the coastal slate economic zone, straits used for international 
n,jvigatir)n, and archipelagic waters. The assertion of property 
rights to [)articultir resources in 20()-mile zones distint;uishes the 
economic or resource zf)ne from the traditional legal concept of the 
contiguous zone. The navigation or other activities of certain types 
of K essels are of necessity restricted or precluded by these property 
riyhls. The [)r()[)lem, then, in IJNCLOS III is whether resource 
juris(hr:i mn will be distinguished from navigational freedoms. Will 
n.ivigatirjnal rights hv. coequal with coastal state resource rights in 
th(? zonM or be su[)ordinated to them? How will the legal concept of 
the resource zone be rationalized? 

Navigation through international straits has become a difficult 
h'gal issue m the cr)ntext of general agreement lo establish a 
uniform territorial sea of 12 miles. Under a global territorial sea of 
12 miles, over 100 straits used for international navigation would 
be overhqiped by territorial waters. Maritime states have argued in 
favor of frer(i(jm of transit or unimpeded pasfiage thrf)Ugh, over and 
undfT such straits. Straits states on the other hand have insisted 
that th»* more restric tive regime of innocent passage apply in such 
straits At issue, from a legal perspective, is whether future 
nav igtit ion (hrr)ugh these straits is to bv viewed as a modification of 
t he freedom t)f navigation |as supfiorted by maritime stales) or as a 
(irivileue granted by coast id slates (as supported [)y coastal states). 
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Can a definition or list of international straits be agreed? And can 
the concept of unimpeded transit be rationalized to balance the 
interests of navigating and straits states? 

The problem of archipelagic waters combines, in a sense, the 
navigational dilemmas of both coastal zones and straits. 
Archipelagic state claims to establish archipelagic waters within 
straight baselines linking outermost islands and to establish a 200- 
mile economic zone beyond raise the issue of primacy of resource 
over navigational rights. The new concept of archipelagic waters is 
being applied to many areas which have heretofore been major 
shipping lanes. Once again the question arises, how best to balance 
the interests of littoral and transiting states? Can the concept of 
archipelagic transit be refined to meet this need? 

Domestic Shipping Interests 

Hxu'pt for a brii'f period during World War I, the United States 
has not played a major international role in the building or 
operating of ships since the middle of the 19th century. The causes 
of this relative decline are numerous, ranging from comparatively 
high labor c;osts lo the high value of the dollar on world exchange 
markets. American shipyards have not been competitive in the 
world market place. In 1970 it cost twice as much to construct a 
vessel in U.S. shipyards as in foreign yards. The result has been 
that the average age of the U.S. fleet, including privately and 
government-owned vessels, was 22 years in 1972, making it the 
oldest in the world.' Nor has the U.S. fleet fared well in terms of 
shipping operations. While U.S. trade and commerce have grown, a 
declining portion of it is carried in U.S. bottoms. Despite cargo 
prefi>rence prtivisions, U.S. flag vessels carry only 5.5 percent of the 
tonnage and 20 percent of the value of goods in U.S. ocean borne 
foriMgn trade. 

A number of efforts have bnen made, with varying degrees of 
success, to reverse the trend in the U.S. merchant marine. These 
include the Merchant Marine Act of 1936 and the Merchant Ship 
Sales Act of 194(5. The most recent legislation, theMerchant Marine 
Act of 1970. represented anattempt tocorrect thedeficiencies of the 
I9;)e) legisl.iliori and to stimulate the construction of around 300 
vessels during ,i ten year period. These acts provide various 
benefits and i icentives,. including federal loan guarantees, con- 
struction and operating differential subsidies, and a tax-deferred 
construction fund. As indicated by these and other pieces of 
legislation, various segments of the U.S. shipping intiastry are 
politiccdiy active in the gnvernnier.t and particularly the Congress. 
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A rf(>?nt ifxiiniple of the political impact ol" this industry was the 
Hnfff^y Transfjortfition Security Act of 1974 that would have 
nM^uired 2i}-'M) percent of petroleum and gas imports to be carried 
on U.S. huill. U.S. flag vessels. Despite the adverse consequences 
for the price of ptitrolpum products in this country, both houses of 
(Congress pass^'d tin* bill but were unable to override an Executive 
veto. 

While elements of the U.S. shipping industry have vigorously 
pursued legislation and various means to subsidize or otherwise 
improve ^heii situation, the industry has been relatively inactive in 
delerinining U.S. policy in the law of the sea negotiations. Among 
the eight subcommittees of the Advisory Committee to the U.S. Law 
of theSea Delfgcilion, that onMaritime Industries has always been 
t!nu)og the smallest and least vocal, with only four members in 1974 
and six in 1975. 

It mriy be the case that the industry interests are adequately 
protected from any UNCLOS III outcome by liner conference 
arrangements. In addition, a number of groups both within and 
outside the government have interests similar to those of the 
shi[)ping industry and have pursued them actively in the formula- 
lion of U.S. law (jf the sea policy. They include the petroleum 
industry, the Department of Defense, the Coast Guard, the 
Maritime Administration of the Department of Commerce, and the 
Department of State. The petroleum industry is concerned to 
ensure the unimpeded shipment of petroleum supplies around the 
world. Although its policy with regard to navigation is somewhat 
inllut^nced by its concerns in other areas, such as access to offshore 
oil," the petroleum industry generfrlly represents a policy that 
would pursued by the shipping industry if it were to become 
ci(.(i\.*i. 'Vhr basic premise of the petroleum industry policy on 
m.irin<! tfrinsportation is that unrestricted commercial navigation 
IS m the interests of all countries, since all share an interest in 
reducing ttie cost of shipping their exports and imports. Restric- 
tions on navigation through principal international straits or in the 
territnriril seas and economic zones of coastal states would extend 
shipping routrs fmd lead to waste of fuel and higher freight rates. 
Th»* iMf Instry therefore supports the right of innocent passage in the 
t w«M V »• Hi lie trrntorhd sea. high seas rights in the 200-mile resource 
/.one .mil heyond, arv' unimpeded passage through straits used for 
iiitei-i! ,i.()ii(d navig/ition. 

i\\r i-r 1 'i.m industry distinguishes between the right to set 
a'ld \hv n^^fn 'o enforce stfindards applying to navigation, and calls 
frjr M'nt on interniitional standards covitring the design and 

construfitiiin .r)f v. cssels and equipment, navigational safety. 
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pollution prevention, pollution liability, and damage compensa- 
tion. States would adopt domestic legislation applying these 
st.mdards to vessels flying their flag or navigating within their 
territorial seas or entering their ports. Further, the petroleum 
industry rtMjommends that the Law of the Sea Conference confirm 
the Intergovtfrnmental Maritime Consultative Organization 
(IMCO) as the agency responsible for formulating international 
standards for vessel navigation. The industry notes that the 
conventions adopted by IMCO to date contain desirable inter- 
national standards and need to be ratified by more states to bring 
them mto force, Knforcemerit of internationally agreed standards 
for commercial vessels should, in the industry view, be shared by 
flag, port, and coastal states. Enforcement of international 
standards nn vessel design, construction and equipment would be 
the res()onsil)ility of the flag state supplemented by limited port 
state authority. The coastal and straits states would have the 
respnnsil)ility to enforce internationally agreed navigation stan- 
dards in the territorial sea. Beyond the territorial sea, the coastal 
st.itfj may undertake emergency action where a maritime casualty 
threatens major pollution damage to its coastline. Internationally 
a^^reed operational discharge standards would be enforced beyond 
the territorial sea by flag and port states, except where a coastal 
slate's coastline or economic interests are threatened by an 
operational discharge. 

This rather complex ,md detailed policy with regard to 
commercial navigation is designed to prevent unnecessary stop- 
ping and Ixiarding of vessels by coastal states. In the case of port 
stale enforcement, it further provides that vessels be promptly 
released after provitiing evitience of financial responsibility. And 
finally it calls for private parties as well as states to have access to 
the dispute setthfment machinery created by a law of the sea 
convention. 

While the petroleum industry policy might not be acceptable to 
all s(?gouints of the shipping industry, it would certainly meet the 
nt»eds of many groups within the industry, ^ As such, it has come to 
form the basis of official U.S. policy on commercial navigation in 
the law of the se.i nfigotiations. The background and evolution of 
govfTPment policy in this area merit closer examination. 

U.S. Policy and the Law of the Sea Conference 

l)es[)ite the fact th.jt navigation is one of the oldest uses of the 
oc.eans. it does not tippear on the agenda of the UN Law of the Sea 
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(InfllrMMiir t(i;s IrHiMtS t lu' T t'S t ) I i r(.f [ ) PfM X'.C U [ )il t i 0 H of \hv. 

n-'ijijtMtii In t.n t, .ill ci nint ru^s. both coMst.il iind land-lockfitl, 
s[i,u»* .1 I oiniiiiiti inlfifst III octMii Htivii^.ition lor |)urp()ses of 
I nmiiiiM i tiMiispor t. This f.icl is often overlooked, however, in 
ilisi u^sKMis of (.o.i^l.il slate jurisdictional rij^hts or in flights of 
rlu'forn. .ilxnit thi' heL»enu)ny of inarituiie [lovvers. 

C I iidiiallv . how e \ er. .1 nunilier of (ievelofiinj^ slates ha \ e hecunie 
iwnvv e\[)|i( it ahout tlieii' »:oni:ern to a\()id undiu> i-eslrictions on 
rM\ ion. This h.is led. in the case of j)(dlution questions, to a 
'u<\i km^^ away fri»ni iht* view that the coastal stale should have the 
rii^hf U) st*[ n{,r:.;M:iL: or \»',ssel construction standards in its 
'•M h.-i!** / « hril V. . uic Tiore stringent I' an international 
St. I mi, 'ids :. ; :n .m cj-tanct? of the nf?ed for international 
' i at 1' 11 ■ r.av .ds(» .icciiuni f{)r a yrovvinti Pleasure of support 
:■)[■ ijM!i:iped»'il ti-.insii t[i,(Hii.;h inlrrn-Uionat straits As f:ountries 
>oi [i a^ \'me/ue!a. Nii^eria, and those ot the Muicile Itlasi begin 
sliipiorii! p»'tiritMin\ in their (uvn i ankers. t[;»'y W'dl come in- 
( itMsiriLiiv iippt>se » odstal ioi iiiternati(,r..ii for thrd matter) 
t eslru tions nr t oikers, ( lleariy. the issue of l ainmtrcial na\'i;^ation 
" i(i»'s tint h .mi itseb to a fund.aniental Wn th -South p'ditical division 
in tlie ot the Se.i (^onferr-nt e.* 

Al t [n»u',jh n.i\ i^^at Kai [)er se is noi on the agenda or being 
di^i ussid thret.i 1 V at rlie (^orderence, a number of issue 3 that have a 
di:rt t bH.iiinvi (in navb^ation are. !*hey intdude the breadth of the 
•♦•rntini.i! sea. transit through international straits, regulation of 
V e. s» l >.i uiri e [)ollution and juristictionat rights and responsi- 
bilities . ! .'.OO-inde resource /ones and archipelagic waters. U.S. 
poln \ with rei^.U'ti t(» e^ich of these issues has developed at different 
points in tune and in some cises has been elaborated, altered or 
cet nu'tl (»\ time. 

Hvolution of L'.S, Policy 

Sim e U)7(). tlie nif)st o[)vious trend in U.S. policy has l)eeii away 
troiu .. stress on ni.irilinie considerations toward an emphasis on 
t.nastal ! iv^fits iind interest s. This shift has hv.v.n occasioned by both 
domestic .irid international [pressures. In 1970 and 1971, the United 
St.ites |,nd y emph.isis on the right of "free transit" through 
and ii\er intern. ilional straits that would be overlapped by 
territiaia! <e.is d twelve miles were internationally accepted. 
Hevuid .1 lli-inile territorial sea. U.S. concerns vvi^h maritime 
ninbi lit V led it tt) [)ropose a system of preferential fishing rights and 
a Mintineiital shelf zone that would be highly international in 
I h.ira) tei A ney.itive r'^sponse. both liomestic and international, 
led ti) rf'ftfV'iTM'rUs of th.is position as early as 1972. That year the 
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' '-'''^ f" :mss tM,.M PH,. ,.,1,1 Ml .1 stent tn n\hvi. Tlu I'lUtril St.lt^'S 

' ' ' l» ' ti..nsit ,.is .1 [iitih stMs ri.tilu .uul [)tvii,m torlahur.itj' 

' f i^ti < - ' i^i.iKt.itr nohts 111 iritri ii.iti.aMl s trails. Tlifsr uicliulrd 
' ^ '^-^'^^ ^" : • *■ \ inl.it ions .)t Its (.\vn laws r.m\ 

' ••rnrnifttMi sinps ir) transit as wrll as a ri^hl to 
in.iiMat.M intrniatnaiallv .ii^rrcMl tr ifti, Scd^'ty s( hriiuis. 

A M-iufi.anf .h\rlnpmrnf in I'.S. i)olu:y was Itir incrt'asrd 
'"I int.M ri.,T,MM<.i standards that would be proniulMalrd hy 
f liHr, r rn.nt-ntai Mai if inu' Consuh.Uivr ( )rt'ani/.arion 
^^"^^^ ^^^'f' '^■^-^•'-'1 ^" straits lr<nisu and vrss^d snuicp 
. "i'y:<'n ihf I'S [)ri)pMsrd sji^niticaiil nrw rrsponsihililirs tur 
IMCO ^Notild drwiijp niaiidalory s.iffty standards .nid 
s D.aatinn S( litMiirs Tht-rt' would hv strict lialjdiS fur 
■ ""^ ^ '• 'H ' ptM ifH'd lanrs t-ntnn. 'Mhlt^ hy thj« straits stattvThf 
' -i Sv.'.s <muii»m( strnnolv thai IMCO* was tlir appropricitr 
^I'lndlf ttusr issuf's ^ivt-n its tt^ctiniccd 
♦'Xpt-Iflsr Mnirnvrr. if ha.l t h p. ) I r M 1 1 a 1 t ( ) ( \a' 1( ) p .1 s i^Hi lu.c! n t 
pn'f» ( ti:i'4 tfiM in.iriru- rru noruiifnt. 

Ifi l^'^^r tlir I iufrrl St.iffs suhniittt'd a cnniplett^ set of draft 
•'■^ ^'^'^ ttu' rnarinr tMU ironnifnt which (hnadoptui 

'*f'^**'i''b"J -it**'! this posit ion. Thfsf portions of the m.irine pollution 
■trtP, Irs.lrahrb^ witii })<)lhit nai <is it relates to n.ivij^at ion arc smiihir 

til'' [fiMfion >.t rlu- petroleum industry described .il)ove. with <i 
t|-w tuMinrd terenc.es. lake the industry position, the official policy 
-listin-iiistp-s [,rfween the riyht to set and the rij^ht to enforce 
standards N.r \."ssei sourte p.)llution. Standard settino powers 
u.Mihi he ^ested iu IMCO Which w(»uld als() oiveits approval to 
^^•luests t< r btuber sf.nidards for special areas. The official 
I^osifinri d:f!..rs tr.an that of the petroleum i'lduslrv in that it 
pi n. id-s nohf tor the fla- state to impose higher standards on 
\t'^sels !K ::in its [l.,i^ <ind tor the port state on vessels enterinj^ its 
pnrt. I>resiinia},lv the dire( t interest of these states m promotinj^ 
na\ w,)uld pre(dude the formulation of arlutrary or unduly 

resfri. tivr '.fand.uds. In the case of enforcement, the official U.S. 
fJnht \ relies hea\ ilv on coastal state and port state enforcement 
n^-^hfs Ihe Government does i^o further than the industry in 
spe, ifviri^4 nc asions where c )astal state action would l)e' ap- 
[>rupriaie and the tvpes of arrancjements it mi^ht make with other 
states u> f,arr> .)ut an enforcement .iclion. The coastal state would 
be authon/ed to take direct .u lion, including arrest, to prevent, 
mitio.ife or eliminate a pollution dcm«er resulting from maritime 
r.isualties off its ( oast or Irom a violation of international 
standards Set ondlv. the I tniterl States proposes a system whereby 




. ,?.tl shMt's « Duld tcikr t'liliin riiH'n I actjons ii>^ainsl vessels of a 
» nt.iin thiii il inithon/fd hy the <:nni[)ulsnrv liisputc settlement 
inec.h.imsrn nn llie basis of its liniiin^ th<it the tla^ state had 
p»M'sislenl 1\ tailed to take entorcenient action. For ordinary 
violation^ ot intern. itional standards, the coastal state couUI 
re(|uire uitorni.ition troni the offending vessel and could require 
entnri ernt .A action either hy the vesstd's fla^ state or the next port 
ol I. all 

In most n'spet ts. the W.S. i fficial position on straits and 
[)nllulion has rt'niainnl uik. handed since I97;i. The only develop- 
ment in th.it [)olic.y in 1974 was the aiiiiition of a provision, to 
pi. !(,.!»■ the (ian.uiian ( loverninent. that would allow the coastal 
state to rec»)niniend to the international organization (presumably 
1M(!()! that specud stamianis .ind regulations apply to sensitive 
.ireas on the hasis of depth, navi>^atiunal or environmental 
1 rnitations. 

The niost significant development in U.S. policy affecting 
nav iviation m 1974 was official acceptance of the concept of a 200- 
nuU- econoHM'; /one. The U.S. draft articles stipulate that nothing in 
the '*i:ha[)ter shall affect the rights of freedom of navigation and 
ov erflii^ht. ,md other rij^^hts recognized by the general principles of 
international law." The Uniteii States specified elsewhere that the 
enjoyment of these freedoms is on an equal footing with the 
enjoyment by the coastal state of its rights in the zone. The rights of 
the coastal state, as spelled out in the U.S. draft articles, are to be 
limited to resource related activities and exclude activities such as 
scientific research or pollution. In fact, however, it is easy to 
l oresee how coastal state resource exploitation rights and activities 
will [)ose liinil.> on navigational freedoms. For example, in the case 
of coastal state exclusive rights to authorize and regulate artificial 
islands and installations for economic purposes, the coastal state 
in.iy establish safety zones and "take appropriate measures to 
ensure the safety both of the installations and of navigation." This 
and other ; . t)visii)ns of the LI.S. text underscore the fact that wh»M e 
multiple and notentially conflicting activities takeplace witn.ii vhe 
same limited area, there must be some means to accommodate or 
reconcile them. 

The dilemma then m determining policies on issues affecting 
naviy.ition — straits transit, pollution and economic zones — is that 
of reconciling the interests of littoral states with the interests of 
other states which use the coastal areas for no n- resource purposes. 
A related difficulty will be to determine what are and are not 
resource-related uses of the coastal area. Clearly, the potential 
exists flip stretching the concept of resource-relaled activities to 
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i MMT n.i\ lUtitiut) iiisol.ir ,is It nuv^lit rrsull in 'If^raditlion ot ihf 
111 ii iiu* ITU iroruiit'nt, ior ihsttiiicr. 

In \ (.nursi'ol thi' v»'«its during which tht* I Init»Hl Status has 
\)rri\ artn ui.itiiiv; })J)li(:v in the ol the Sea (lonfcnincf, it has 
in(»\t'il tnun a [josition in which navigational ami hi^h seas 
ttetMloiiis woiihl (;(mstitiit*' a [irioiity to a position in which 
resouic;*' rivihts ot the coastal state would enjoy equal status with 
othrr uses ol the coastal areas, At the other end of the spectrum 
tmni the I ' S [)oli(;y nt parity is the position of the "territorialists." 
rh^'Sf cnur.tries, inchidinv^ Brazil. Hcuador. and Peru, propose 
trnitonal sras of lOi) miles in which the coastal state enjoys 
[)rmi.i( \ ill all respects — resource and non-resource related uses. 
rh»' smL:U' [levjnti.itim^ te\t (SNT) that r'.\ ult ul from the Geneva 
session lit the l.,iw ol the Sea (lontertince hay atlempttMl to adopt a 
muldle position between these two ends (;f the spectrum of 
u[)mion — \\ ith greater sucn'ss in some [)rfvisi(^ns than in others. 

The Sinj^ie Negotiating Text 

In a nunit'er ol respects, the SN'l' that emerged at the 1975 Geneva 
srssion of I 'NCLOS 111 coincides with the official U.S. position on 
straits. [)reventton of marine pollution and a 200-mile exclusive 
econntiiii; /one. 'I h*- «rt?atest conv*?rt^enct? is found on the issues of 
straits and pollution. The provisions (jf the SNT on th»j economic 
/one. however, show some notaf)l*? div*!r^enr,ies from the U.S. 
position. While not directly restrictive of commercial navigation, 
coastal state rij^hts in the economic zone, as depicted in the SNT, 
could easily be stretched into far-reach ii*,! and restrictive 
territorial rights. This possibility derives from the inherent 
ditlicultyof determining what is and what is not an economic or 
resource related acti\ ity. Article 45 of the Committee II text differs 
most wulelv from th*t U.S. position in this respect. It provides for 
various t^radations of coastal state rights in the exclusive economic 
/one. presumably m descending order of sovereignty. The coastal 
slate woiihi have "so\ erei^n rights" for the purpose of exploiting 
resources. It would have ''exclusive rights and jurisdiction" with 
regarrl to the establishment of all. not just resource-related, 
rirtificial islands and installations. With regard to scientific 
research ami a variety of unspecified economic activities in the 
/one (e.g.. generation of energy from currents and w'nds) the 
coastal state would en}oy Vxc^usive jurisdiction." And finally the 
(]ommiltee II text provides ( uast.il state "jurisdiction" with regard 
to the marine environment. 

C!learly these five distinctions in coastal state rights could be 
blurred m practice and o\ time, resulting in far-reaching coastal 
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st.jh' riL»[us in tlif /(.nr. Of (.nursi'. thr ( ioiniiiitt.'t' II [)r()visi()ns on 
sM»'[itith r«'sr.)iih .mil ni.ninr [Jollulion nuiy rf[)la(:f(l [)y the 
tnnrr t,u (.1 ,ir in.lrs troin Coninuttrf III whict' hds rt'spi)nM[)ili- 
l\ l(»r thrsr issiirs. Siii.h ,i »'lopnu»nl, howevc i:a!i not resoU e 
ihr tnn»lcinn'nt,il (liltu.ully ol'Jfti'rnuninu wht "i rfsourcr-rehiled 
i.D.ist.il sr.it»' nohrs mil .intl \\w rights oi other si. j Irs to use thedrtM 
^)»*-in f>fM [Mps thr ( ItMrest e\.nn[)h' ol this dilemnui is the link 
rvi) riLhrs t(. ni.in.iur li\ in^ resources ain\ the [)rott;(:tu)iu)f the 
ni.irin^' eru imnnient The* ( l.iMchlicjn ( lovernnient lias niiule the case 
:nos! s!r<in^:l\ tli.it in onler lo [irolect its rights ta fisheries in its 
^'""^"J^ii* /ones. It must <ilsn control navigation which may 
thieatrn th"sr i »'s()urc»'s witli pollution. Similarly a coastal state 
WIS ['.in Li fn » Afft its contr m\ »'r the /one could art?ue that all marine 
s( It'll. V I »'sr 11 i.li [i.js ('(.iKionuc implications ultmicitely and should 
thn-etorf' [.c siil))e(;t to its control. The possibility oT these 
c.inrniL^i'ni ar^iui'S stronv;!y in favor of greater draf ting precision 
m fhf' spriluit; -lilt of rights to .ipply in the economic zone. 

riie { .(inimit t»'»' II text on str.dts used for international navigation 
IS ii.nrt' su(.^ t'ssful in terms (jf precise drafting. It sets forth rather 
s[}rcifi(.,di\ the iU tuution of a strait as well as the rights of both 
straits s^^trs ond tr.insitiriy j)arties. In most respects, the articles 
'.(►nicidi- wit[i tf.M I '.S. position on straits transit as it evolved after 
I'r^ Til, it :s, tr,i[isP [)c.ssag»' is narrowly defined togive thestraits 
s^l^e tlif ritdit to .ip[)lv a nuinlier (d laws .md regulations to vessels 
10 fi ansif . In (h-funng wliere transit passage may or may not apply 
tloTc is imr mttafile difference between the SNT .md the U.S. 
I).»siti(.[i A llele 44 of the SNT provides for the rig'it of lunocent 
p.iss.ii^e in sti ,uls Ivinu lietween one area of (he high seas and the 
e\( hisi \ r r. oiMinii /.jrie iind territoricd sea of a foreign state while 
tb»' ( S ( dis for unimpeded transit in ttiese s. raits. In this 
pro\ ision. .IS tdsfwiiere in theConirnittee II portion of the SNT, the 
tr^sitmrnt >>[ t[u> ei onomic /cne is am[)iguous. It is not uniformly 
dr[)i(:ted ,is a hii^fi se,is area, a trend which ( )uld prove uLimately 
[MohlematK tor t ommerchii nax'igation. 

The Committer III te\t tle.iling with ves:iel-source pt^liution is 
nw»re f .!\ i >ra[)!^* to n<i\ ig.nioucd interests than theCommittee II text. 
Smcr It w ,!; he dM.dt with in greater detail in the following chapier, 
It suffites 'd ( Mmment here th<it the te\t coincides with the I'.S. 
position ,111(1 prrsiim;d)ly, therefore. I I.S. mterests on vessel-source 
pollution in all critical respects. 

In surnm.it loii. the SNT coincith's in part with U.S. policy relating 
to ( onimeri i.ii n,i\ igation. The greatest restrictions on maritime 
transport eiMin.itmg frfjni the text lie in its articles on the economic 
/»)ne. .As rh»' [)asis for future negotiation, the text articles on the 
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/.oru' will nvvil to l)e carefully reviseti. (liven its maritijiie interests, 
tht' U.vS. may want to press strun^iy for such revisions since the 
Itirms of Cic present Comniillee II lex' couUI lead to a virtual 
carvinv; up tif the oceans into national pieces of real estate. 

Options for the U.S. 

A Management Approach to Shipping 

The use of ocean space for commercial transport n^ay be viewed 
as an ocean resource. For centuries, the availability of ocean space 
has far exci^edetl the demands made on it l)y commercial navigation 
cmd olher (;cean uses. In a sense the ocean has represented a free 
Xo<)d and the process of allocation has been on a first-come first- 
served t)asis. The le>^cd doctrine of freedom of the seas was a 
reflection of this economic situation of excess supply. More 
recently, as ct i .ain areas have become relatively congested, the use 
of the oce,ms for navigation has l)een allocated by means of 
generally accepted shipping rules and regulations such as those 
dealing with signals, ship lighting, rights of way and channel 
markings. 'I'hese have been simple and relatively costless 
derogations fr()m the freedom of the seas doctrine. 

In the 1 1-year period from 1951 to 1972. world shipping virtually 
doubled in tonnage, with proportionate increases since that time. 
Size as well as number of ships are increasing. New superships are 
Liquefied Natural C;as Carriers (LNG), Very Large Crude Carriers 
(VI. CC). Express Containerships, Chemical Tanker., and LASH 
iLighler Aboard Ship, for carrying barges). While ships have 
liecome larger and more sophisticatetl, vessel traffic systems have 
not. This poses particular problems in high density traffic areas 
such as the English Channel/North Sea. Gibraltar/Mediterranean, 
Persian Gulf. Malacca Strait and entrances to the major ports of the 
world. Based on past rates of growth, congestion will become more 
acute in these straits as well as in other heavily trafficked coastal 
areas. While world shipping is expanding, new technologies are 
rapidly increasing man's uses of the oceans for a variety 
purposes— particularly in the already heavily traveled coast- 
areas. Thus thn problem of crowded shipping lanes will 
compounded by the need to accommodate new and as y^t 
unforeseen uses of the seas. 

At present there are a number of areas where congestion poses a 
problem for commercial navigation, They include harbors, the 
above mentioned straits and closed seas, and coastal areas off the 
United Slates and Japan. Outside of harbor areas, the heavily 
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trrinsitrd Dovur Str*nts hiwv the hi^h^'st ir:;ulen(:ij of collision. 
TtiHSf' stiMils avrra^ed p.ibS.iMe l)y 'STiO ■ sliips a day in 1971 
ami vviiin'ssril 174 nia|(ir i;()llisi(jns <mil strandin^s from 1958 to 
\\)71. Uuvxw^ this [)iTi()(i. the only forms of traffic control in the area 
wvvv voluntary traffic separation schemes anil a straits sur- 
veillaiK.e servii.e which broadcast navigation warnings. With 
r»'v{cjr(l to most of ocean space, however, there continues to bean 
evcess siip[)ly, and the premise of the freedom of the high seas is 
still ()[)erablr. In these areas. iMCO regulations regarding traffic 
'.e[> ir<itinn. pilota.i^e schemes and pollution abatement have been 
ben^fii.i.d and relatively costless. In coastal areas, however, where 
c(){i,'.^esti()n poses or wUl pose costly hazards to shipping, there is a 
net'd (U vise a new niear*s to allocate ocean space among 
filternalu e users. Where r»'«ulalion is required, user rights must be 
I'stablished and vested either in the coastal stale, in regional 
iirrani^e;n'nts. or in the internalionid community. 

As the value- ol ocean space h*is risen for navigation and 
nonn^ivij-^ilion uses, coastal slates have extended jurisdictional 
tdainis <ind been willing lo expend resources to enforce those 
claims. Sitrne aryue Ihcil this constitutes a use'^ul means to allocate 
ociMn s[> -,:c amon-^ c(jnflicling uses. In effect, this situation creates 
profierty ri.oh*: to oft'shor • areas on behalf of the coastal stale. In 
these ar:>,is. the coastal sltite would assume the authority lo 
fillo' ate lights among conflicting uses and to regulate or restrict 
varn)us uses, including navigation, as appropriate. Indeed the 
co.istcd stale might charge tolls to cover the expenses incurred in 
manat^in'4 navigation in congested straits or coastal areas. 

In the i*'\v ol* cithers, granting the coastal state such authority 
might lead o non-economic results. That is, the coastal stale might 
engage in [)ure harassment of foreign users as the opportunity and 
m()tivatif)n irise. Opponents of vesting navigation rights in whole 
or in pa, : j.i the coastal state, therefore, prefer to grant such rights 
to the > ff-rnalional community. According to this view, nonnaviga- 
tiou '.iS s shouUl be excluded from narrow corridors in inter- 
n.Hionai straits, or navigation routes and navigation rights in these 
areas siioLld be vested in the international community by meansof 
a law of »he • ' ■ Jreement. In 200-mile resource zones, navigation 
by foreign stain s Aould not be subject to regulations of the coastal 
state. Instead, a law of the sea treaty should establish general 
principles <md a respor»sible international organization such as 
IMCO would subsequently develop specific international safely 
ami environmental regulations. 
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Alternative Treaty OutcomeH 

Thf' {)rrt»'rr»'(l ouUoint' Ii»r th* I'nit^'d States in thr are,i of 
«;oninifM (:i,ilji,iv i^^almn vvuuUi tor lINCl.OS 111 to produce what 
IS (It'fiiunl by thu I'nittvi Stati's to in a{:(:e|)lal)le intiM'nat ional 
trfMty. Th.i! coulil t:orii[>r:sr a treaty I'.inerally alnnj^ the liiiesol the 
single n»fi>otMtmL4 text vvit[i tv^tic, to straits iind Coruiittee III 
provisions on nianrif poUup.ori but with sul)stantial chan^^es in the 
content ot tile (M.onotnic /(m '. Provisions for the economic zone, 
while protecliny r:oastal stntt resource interests, should therefore 
not l)e susi ep»i[)b' to beiau Mansbiled into restrictions on vessel 
con-.truct ion or navigation m the .irea. 

In the r\r.iu that lI\(!bf)S 11 1 [)ro(luces one or more treaties 
which einfjoily an aci epted regime for ( t)rnmercial navigation, the 
I'm ted Strih's u ill w.n. t) lake? implementing action at a number of 
levels. NcM loruil aci k;:: v\ ouli im iude ratification of the treaty and 
passage ol implementing do;i .'stic legislation. Where appropriate, 
regional ag(eeni» n!s on pollution or navigational safety might be 
concludevi to su[)pit'nient the agreement. 

t the otiier extreme. Sie least desirable oulcom from the U.S. 
point nt \ vvocM result !rom LINCLQS III passage of a treaty 
whict! v\(>^id inipos unnecessary restrictions on commercial 
n.i'. tgatiiin \n al: re. - -through straits and in territorial seas and 
ef oiv ri:.. /unt In ^uch .in unlikely event, iheUnited Slates would 
w.ii , to su.MHit reservations to all unacceptable portions of the 
treaty or te tre.ity as a whole. Since virtually all countries have 
a «ier:ei\il i Mfst in maintaining a ^smooth flow of international 
commerce, a treatv thoroughlv restrictive of navigation is im- 
pr. 

V!ore likely is a treaty which would be unacceptable in some but 
\\\ respects I'h.it is. it might provide an acceptable regime for 
' 'inrn'Tciai naviv .ion in the areas of straits and pollution but not 
with reg.ini to the economic zone. In such a situation, the Onited 
St.ites coulJ .su[)init reservations to those portions of the treaty it 
linds unacc.tijjt able while accept ing the reriainder. Where a 
i>r()Vi^ :()n or set of provisions were unacceptable, the United States 
•Mght want to issue a clear statement of its policy and its 
mderst.iniiing of the international law on the issue. Such an 
at.'proacft could be pursueti m conjunction with other like-minded 
st.it. \toreover. bilateral agreements would play a very impor- 
tant role in a few cases in which the United Slates had particular 
lever, ige -n issues of economic zone and straits stat^rs rights. With 
reg: rd to marine pollution and vessel safety standarils the United 
Stales would w.int to continue to support the activities of IMCO 
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AriDrtu'i inuidlr-iiiiiLir scrri.irio uduUI result troin a situation in 
v\liu li no tr tMt\ ti) tMiianiitt' trom UNCll>QS III. 'I'he result in 

t''[ins nl rial inn til a( turns uouhl reseuihU! neither the pre-UNCLOS 
11! world nor thr situ.ituui th.it would result from a general 
interutihoiMl ii^'.ity States would issue a variety of claims and a 
. renuuui would placed on state practice as the means of 
de\ rlnj)ui^ iM t tTua t lonal law of the oceans. In such a context, the 
I'mled State's mi,v>ht wish to [)ursue a variety of means to advance 
Its niaiitime pijjicies. Its unilateral pronouncements on 
oaviuatinn.tl and co.jslal statt? ri^^hts and responsibilities could be 
« ()">r(linateu with those of other nations with similar policies. 
IiidrfMl. w hrre j)i)ssible. multilateral agreements mi^ht be conclud- 
i'ii. n\}\\o'\n^j, j)artu!s to take a number of steps with re^^ard to their 
(»w n flau vessels. These nn,yht deal with general issues as well as 
t*' [uiical si)e(:ifit:atn)ns. n.jvi^^ation standards, labor conditions 
and Si) MM. They could be clearly spelled out and could provide for 
appropi iritt euiorceuit;nt actions. With rej^ard to straits and 
.tr( lu[U'LiLj(t trriiisit. the United States mi^ht want to supplement 
the inultilatet ril a[ipr(t,ic[i with special bilateral arrangements in 
particular straits. Sinulai ly the United States could work actively 
ti> f)num)tr ret^ional policies that create uniform regimes on 
pnllutiun and other >:oastal /.one issues. And finally the United 
St.iies nnutit want to uv^v. that IM(]() pick up work on those areas 
under its lurisdiction to [)e^in where a law of the sea treaty failed to 
niatetirili/t' 

Wh.itever tfu' outr.ome of the Law of the Sea Ct)nference, the work 
ot INK '.() will he (:ritij(:al in developing a future regime for 
coiiiinen ial navigation, hn the fi! ^ place, it is inportant to see to it 
that the conventions thtilj IMCO has alreatly negotiated come into 
ellect. As of the pre^ent^ two major conventions which set higher 
st.miiaids ot perfornianire for flag stales have yet to be ratified by 
thr reijuisite number of slates; the I967Convention on Intervention 
oi] the Hi'^h Se.is in C.ises of Oil Pollution Casualties and the 1973 
(Convention uu the Prevention of Pollution from Ships, The future 
[)roi^rrnn of INKK ) rTforts is also critical. Even if UNCLOS III were 
to j)ro(luce a tretity that dealt acceptably with the various legal 
issues affe( ting navigation, it will not directly address the issue of 
how to nnprove navigation. Such work would be best undertaken 
by IMdO. Of critn:al iMipf)rtcm(:e is the establishment of inter- 
nation, il vessel tr.iffic syste[ns for those areas in which shipping 
conjJesliDn f)oses dangers, with such factors as past and projected 
Ir.itlH. flow w eather, topography and accident statistics taken into 
rn:inunt. rtie first stages of such a system would include traffic 
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sf'[),ir,iti()n s{;hfriH's .ind a iii.uulatorv listening watcti on a spt'cified 
V'HK Ir ♦•(iurni y. Dt'pendin^ u[)f)n nv.vii, ihisniiyht b^? developed into 
a syslern that would provitlr lor complete nioveMiienl reports and 
shure (.nntnd cjip.ibililies. The development of such navigation 
syslenis as well .is improved afety standards and strict liability 
rei|Lureriients are are<i.s in which the United Slates should press for 
uu thtM' pro;_?ress in 1M(X). 

At th»* s.iiiie tune th.il work on navi«..'ion in congested areas is 
prcyrfssiiiL' within INKX;. the United States mi^ht also seek 
bda^Ta: undMrsl.uidin^^s with straits states to lacilitate i\ smooth 
lluvv ol navi«alu)n throu^li inlernalion.d straits. Kven if there is a 
law ol llif sea Ire.ity c.dlini^ for unimpeded transit through 
internat.on.il straits, thert; is no i^u.ir.mtee thai it will be accepted 
bv iilloral slates. Indeed, iheir position in international 
neiiotMtions to date su^^^ests lh.il they will not accept a treaty 
providing lor nniin'.jedtfd Ir.insil ihrouHh straits. It will therefore be 
ruM .^'ssary lor the IWntr.' Si.iUjs to develop appropriate bilateral 
imderslandinys wuh these governments to promote regular traffic 
fluws through :ai!s until the needed international vessel traffic 
systems c.ui [)e a'^irt-d upon. 

(iiven ibe'^lolial mlere^st in niaintaininj^ international commerce. 
It isdi>ubtful that 1:\(:L()S III would set out deliberately todrafta 
treaty creating unnecessary restrictions on navigation. Such a 
f)ri)du(.t rnav result, however, du^• to the fact that the Conference is 
focusing on resource issues r.ither than on navigation per se. 
Wli.ttever the Conference outcome, the United States will w^ant to 
conlinut' to pursue d policy calling lor sh.ired coastal state and 
international res[)(insit)ilit y lor m.m.igement of traffic in congested 
arf'as [),ise(I on mternationiilly agreed rules. 



Notes 

-•HI*. 

! . s M'. tT.i 1 .' fj.ir.,, w-n/.oiMii sfMtil.l not Uv tiikt'n ,is rwj^lcf.tinH thn fact thiit some 
sri tnis !fir T S ' ornni.T' iU'.'t ,\vv r»'',itivt:ly nrvv. tr'chnicali v prf)ficient and 
pot it.jhlf 

!n t.ii t tfii- irtrnifurn iiiiluslry mni.vrn with cuinriHTtiial navi).{atu)n is relatively 
rn t'nt VVfiiif rh»- \,itjf)n,il fS'trolrum ( jnincil ht'Vian issuing reports on law of tht? sea 
-ts f.ii iv -IS I^fiM. th»-\ tiji;i.ist'(l iin access to offsh(jrr resources, Not until 1971} dui the 
WH] t.ikf- .1 p> sitinn nil inarinr tianspiirtation. 

' Ot . ...irsf sill h a pnlii \ (Inrs fiot n'rrt ihr n.ivlHational intere.st.s of Uuf U.S. navy 
whnst- \ rssrls I l.inH thr nyht i)f' snv»-i rii^n inimunUy in any t'vent. 

' Sui.h -i iliMsmri ran. ut i.oursr. .irisf wh»*r»* developing rountrie.s are seeking 
spt'cial .iilv.iP.Miirs In th»' 1 '\ CnnI* reni.e on Trade and Uevelopnnjnt (UN'CTAD). 
for ins'.iiK f ihf'v h.iv prrssed fnr more f.»r prahle shipping r^itrs rind incentives to 
growth o! Mum: uwn 
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CHAPTER 5. 



MARINE ENVIRONMENT 



Introduction 

The deterioration of the ocean environment and the forniulation 
of corrective measures pose complicated questions. On the one 
hand, the environment is but one of several fundamental issues 
ncerning the use of ocean space currently being negotiated at the 
s Law of the Sea Conference (UNCLOS). As such, it influences 
nnd is influenced by the resolution of these other issues. On the 
other hand, ocean environment deterioration is part of a broader, 
new class of problems known as transnational pollution. The 
physical interdependencies of ecological systems transcend 
political frontiers, and pollutants generated within one country 
damage the environment of other nations as well as such 
international commorr'property resources as the oceans.^ Controls 
for transnational pollution are in their infancy, and work on ocean 
environment measures must break new ground. 

From another perspective, ocean environment is a question of the 
efficient use of oceans for multiple purposes including waste 
disposal. However, by virtue of its international character, and the 
fact that agreements are negotiated among sovereign states, 
analysis of the allocative efficiency of using ocean environmental 
services must be tempered by international equity, or distribution, 
considerations. In this sense the environment is not unlike the 
fisheries and mineral exploitation disputes— the commingling of 
efficiency and distributional objectives within international 
negotiations. Moreover, this perspective highlights the interactive 
roles of legal, political, and economic analysis. To award or limit 
rights to ocean space for waste disposal involves an economically 
scarce resource, assimilative capacity. When these entitlements 
and restrictions are accomplished by negotiation and not by fiat, as 
they must be for international resources, they stand at the nexus of 
economics, politics, and the law. 

Finally, the multiplicity of pollutants, the diverse ways in which 
they enter the marine environment, the fragmentation of control 
instruments by pollutant, spatial jurisdiction, comprehensiveness, 
and the great uncertainties surrounding the environmental and 
ecunomic consequences of ocean pollution, make analysis com- 
plicated and difficult. 
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I I*\ 1.1 'A n\ SfM Cj)llUM't'ntr |)rn\ult'S <tM ( S I Oil lor 

V '1' "f i ' S ;ii-tr iiiM f lu II nniiu'iU poli, u^s . lovNJivtT. I 'XCILOS 
f ^'i'^' •'uK p-ii f )i slurv. \\\\\\*' I 'N(:i.( )S rruiv rnodil'y \ hv prrsent 
♦ Tu ii <m iTin f pii [^(Iw.h )n,il ['•'t^irru', important issuus ol" environ- 
iiu'iit.ii I ♦•^Diii ( r in.iiMLjrdH'iu will i ^-ntoin. 'Vlws will hv so \vhate\-er 
thf : »'s',ilfs ni r[u* ( j)iW»Triit.t\ 1 ' S. [)oli(.y iiiaktTs should also 
«.'i[is;.|»i' tfii'sr issiirs o:' iKtMii rt*snun:t' rntinas^^Murnt that exist 
iri.lrpr.'i.irnt ! '\( )S. 

V:\r [)ii!pnsr i)j this I aaptMi- is to arnlv/J' ni.irine [Pollution and 
fJ"lhi'i'»ii \)n\n \. ,111(1 h) prrsrnt ,in evaluation ol polie.y and policy 
o{)t!M:is Tht'i f I rji i', ri itrna tor t»V(i Illation art' irr.portant and should 
h*' ' U'.iriv s ated Fortiin.iti'lv, yrnrral priru;if)les derived Irorn 
t'lu icoriMO'i ■ ,il rt'souri:r inan«ii»erueiit are also usidul in the ocean 
' "Hfj-xt Tlir iiuisi import, irit principle ohserves that natural 
♦'lu irnniiif'i t s <n »M'(.on('[nic,ill\ valiialile resources which provide a 
V uu !\ o! '»»'rn*tii;;al scr\ii:rs to mankind. Kconomic and social 
'1' I IV itirs pl.ii.r strr sst son natural environments, 'i'hesfj stresses 
« 'HI i't' Oil dt'ratrrl in ,i numher oi" way:; including pollution 
ai)'itei]if lit rhr nioilificitioiis. however, generally involve 

"iininn 1 osis K Wionallv f:ali:iilated environmental re.sf)urce 
poii.A i.unsidrrs [xtiu iIh; damages done to the environment and the 
iKsts .(t lUM'iitMnu tTU irorinientally (lamat)int» activity. Rational 
\ irtrmpts t(t inaMinr/j' the heneiits over costs from usin^ 
ri:\ icoiinif'i tal resources | uicludin^j nonmonetary henei'its). net of 
tht' ri\d 'Mst-^ assoiMted with t'nvironment.il controls. Thus the 
r\,ilu.itinn cntfiKui }nr policy is an extension oi' cost-benefit 
analy si s. 

A sri Dini ( ritJMMon tur evaluatinvj txiean environmental policy, 
and (Irriwd frorii ^^t'lUT.il [)rin(a[des of environmental resource 
manai^nii^-iit. is that the contr»)l instruments themselves are 
ecooomnaliv r'tticreot. 'That is. the instruments (e.^.. ilesij^n 
standards U>r oii tankers! should achieve thtur ohjectives (e.^,, 
rt'diici'd oii [HjilutionI rit h'ast economic cost, suhject to the 
insdtuti'in.il. pulitical rUid lethal constraints within which they 
oper,it^^ Fur this rf^ason analysis of the constraints cannot ho 
sepai'ritrtl trom evaluation of marine tmvironmental policy. 
.-Xlthnimh policy form.ition is often a di.sortlerly and inefficient 
{)roi.fss. f lu'sr i»f*nrr;il [jrim ipU'S i>rovide benctuiiarks or criteria for 
ev.ihi<it inu; pnl lev . 

A mort' ditiK o|t conceptual i)rol)lem involves specifying whose 
wellarf is *o l)e ma\imr/.ed. In theory, an environmental policy 
which ma\!mi/»'s i^loh.il welfare accordinjt^ to the criteria set forth 
fihovr iu'jm! u'l^ ma\imi/t' (!.S. welfare, and conversely. Inter- 
na t ion. >hrad^' i^'»^otiatioris of tiui illustrate this divergence between 
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li iti')ii.il <tiui ^iol)^! v\t*ltarf'. As d pr.n.ticiil niciltpi'. \\v h<i\>' not 
'''^•»''^ ' I'MiMit ( risps in winch an (K.rnn »'fn ironrTient.il {jolicv 
u.is M|)(un,il h iMii .1 Lj|(»{)ctl stiinil[)(»int. in s(?rii)us conflict with 
(' S inr^MM'sts (hit- ri'.ison .ipprars to \w that \hv.vv. is /ifiHtt?cl 
luirfiifrnv ut irilnrsls .inioni; sliUey in prt*s(jrvin^ tht? niarine 
rin iionnu-nt. As Itu' nj" controls is still ipjitf priiiiitivt?. the 

r<iimr over wlni h statrs h.ivc nuilual init rests hcKS not been 
f'xhaustni. fNtiicu's which t:ontribiite to global wellare can he 
shown \n ..uritril)iite to inns. I'his is not to say that policies in place 
or cunienipi.nrd are etiitaent or rationally cahajlated; rather the 
sainr -vahialioii criteria can be employed Irom both the national 
.in«l L^lt)l)al [)ers()tM:tivr. 1 l.rse ideas are discussed more fully in 
sul-jseijupiu sections. 

I Ins (;ha[itrr tn-st [)r»'st'iits some back^^round information on the 
^'•'J"^'^ -ii'J ty|»es ot ricinne pollution. Next, a conceptual 
!i'aincv\of k tor nndersia ruling ocean eru iriinment deterioration and 
' oritrol measures is {)resented. Follovvinjj this, specific issues that 
have anst-n in the ocean environment policy area are examined. 
Kinally. ttu' concluding secth)n considers progress within IJNCLOS 
HI. iMJtlmcs o[)tiMns. and [)resents conclusions. 



Sources and Types of Ocean Pollution: 
Control Measures^ 

Tables 1 -4 present st*U*cf ed da la on the sources and types of ocean 
pollution and control measures. Table 1 indicates, in the vertical 
stub. Ivpes t,t pollutants, .ind ir the horizont.il stub, methods of 
mtro(hjcti!,n to the marine environment. The classifications are not 
alw<iys nujtually exclusive. For example, dreij^e spoils often 
contain heavy metcds. Also, the placement of ocean dumping within 
land-[)as»Ml ^;)urc^^s is arbitrary. The Table also notes some of the 
ma|or envuonmental control measures that dire.rtly or Indirectly 
atb'ct the (piality of the marine environment. It should be 
emphasr/f'd that the existence of a particular, environmental 
<:nntrr»l measure shriuld not be interpreted as meaning that 
[)ollutant siiurce is under effective control. Tables 2 and 3 extend 
thf d^'srription. T.ible 2 "ives recent estimates of petroleum 
r»'achuiM t[,,) marine environment. The data do not include 
atmospherh blounff „i' hydrocarl)ons that reach the oceans. > Table 
^ presents dat.i "n I ;.S. ocean dumpinj^ by dumped materia), and by 
locatif)n tor m\H and 1973. The dj;ta'do not include dumping 
mci'O'Ptal to riorn; il ship operatif)ns. nor marine outfalls. Both oil 
p(»ilufion .111(1 I ' .-an dumping* :»re subject \u internaMonal conven- 
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t lolls im luiiiiv^^ th^' IMev fill ion ol Pollulion ironi Ships C.on vent ion 
1 i cinii ([u»(i()nv ^'iitK.ii on tlu* Prevention of Mtiririe Pollution by 
I)uin[)in,i^ VVasU's .ind ()th(»r Matter ( 1972). The former is not yet in 
inn.v. l\i\)U- 4. Ij.isetl on th(j work of the Icuit Ciroup of Kxperts on 
tlu' Sf ieiUitic Aspecis of Mdrine Pollution ICIKSAMP), contains an 
ciltf'rn.itiv r' t.ixonuinv of types and sources, and attempts a 
(iUcilitativ»* issesMiient of the importance of each. 



Key tdeiUificdtion fof Table 5 1 

>*•' 1 '.. < v'fn'n,;! Uit 't,.' PrirvefliDfi ot Pi)lluliOft Uorf Shiys 119/3) 

■ "''.'-r\ f'.irvji; tunis ft)' tdr-Mers Provisions iire desiyne<1 to fecluce both 
' • • • ■ i'- 'i f I'Hr rji ;)t'ir[>u.ur'> iiisi:hdfqes tfofTi idnkitfs dnO oihtfi ocean 
j< 1' ij ►»",sris T '^►^ f .tif'^rfition ^cl^> r Deen 'dlitieil dtuJ IS ruM m tofce 

' ' N.f Mt i.i>d. V. , f-vHrtHir' 'i;r !ne Pfffveniioi^ ot Pollution frofr Shtps ? 19711^ 
Aj I Tf^' s 'i-irujtrtorv dfine* esidMishtjit eHloer*. dischdr^)*! Itrmlb in OLtdn 

!■ ir -.i)!,!'. ,>t '■(?»,( tus --tjonj S«jtlSldll»:iV. 

■ '..f',n Mii.ji i.oi-v'Ptiof* t(>f •he Pr».»verU)t)n ot Poiluiio" tfOfTi Ships (19/3i 
•♦' ■'••« 'ii "^'"'s iiit of di jf'HH* Je.jts AiUi OLirdn transport ot contdinun/ed 

' '. ' V'r' d! .,iid. ( . ( vHfr.ijn 'i,! rrn Prti\.vrX\ot> of Pollution ''001 Ships i19/3) 
Ar f ».i „ V ' 'u'Sf jptitindi dr!r(e*es iledl with vL's^til's sewagt dn<1 

ir; rri' P' , .^n':( if > jf Mdnnt' Pollution bv Duniptr-g of Wastes dnd 
Mdrrfjf ! i.'I" -Kir.' • nrTinujr lv IMt; Ocean Durripiny Convention The 
r,i!ftii.i' "sr it;lisr^-rtj 1 Ijid'Aiist oT suljstdnces tor which clumping is pro 
• t itfT'! ttuT i-dvfn i.r.sKlt.MdMt.* liSLretujn to ndtional duthonttes if< controlling 
•■ ,r\j j'f>r» Adit^ts T hf? Convention hds heeri rdtrfied by the U S but 

? .,r l.jr^p.fHj o.ivViNuns irKluJing the 19/2 Nt)fth Sea Qcedn 

;.i,'Mt;.'.ij { ,if>y,t—.r .jM drv: 19/4 Cunventior» or* the Protection of the Mdnne 
: . , f,,,,,.,^,,. jf .r,^. a.jitu <-;h,i A-ed The Nonh St'd Convention is simildf to the 
'I Htf' L) ,(T t.,i; f; '»t>ver:tior) fit Baltic Sed Convention covers lard bdsed 
»*i n J suu'lh ocHdri pollution 

1 . -J Mar t e ^^roT^H T.t.r; Research jnil Sanctuaries Act of 1972, and subsequent 
" i; . . i tifKj 'f.*'.jtii,}T ot>s «stabiish"<} by the EPA This legislation designates 
fi^A r»^»? ;.i r* drv ;)ffriMt (jf.ti^tmg iigen«:v for ocean dumping, but the 
Ac V ' ML]*, !' S 'ii.;ir'»ft-rs r'»t,iins Oerrr>it granting duthonty over its own activifv 
'* r'-cVimq ipvr tt. 

H.iru'if .i.} *^;i,i»:a* A"dp*.)r>.s TftslS jr> The Atrnospher*;, m Outer Spdce dncJ 
.r<i;iT jtHf Pjrtidt T.?st Bar Tf-r-aty) Signed and entered into fofce. 
u .-r rr-H ^*:ohir)ition ,if jhr Empiacernt-nt ot Nuclear Weapons and l..Ther 

I s Mass CVstrucfion ihe Sed Bed .tnd the Qcedn Floor and m tf.e 
son T^^,»^i,t <3^,, Q..,} T'eatv ■ S'gn»xJ 19/1 and entered into force 1972 
■> ^'•*t'?rdj v.,j'«r P jilution Control Act Amendments of 1972 
-i Mj)i>( >!' t.o»iv,t,ir ts 'iijiphur clicmrje particulate to rrtdttur. carbon monoxide 
'1, ■.dftMiris ' itr ;g»?n (Diidi's photr> chemical (uidentsl are controlled m the 
•j nv rr^t' Ovfi\^ A.r A; t Amervlments of 1970 dnd the 1974 Energy Supply 
r-it t"»'r'.c('nentdl L:fOr'}«ndtH)P Act 
i . > M'.ievii bnv'r jr-^entji P»*stn;ulH Control Act of 1972 While not directly 
I ».'!>,}».(; ♦!)» 'Ti,ivr>»! *.'riv"t;'>r'^pr>t,ii tjntfQi tt may indirectly reduce l*?ivl based 

T'>M listKJsdi of ' id'C ■ • vf wdstMs *rum nuclear power ;''!an»s is regulated by 
'"»• \u I'Mr R»'«j,J,i*Mry Crjrnrnission The NRC diso hdS the responsitiiliTy for 
M f'f si'Mj .)p»'r i<i< tn of ail rTMnne wpssels w»th nuclear reactors 

f^PA ifTs jn idrds 'rjr thfr" V discharges through the Federal Water 

,Tinri Cfjf^rrrjf A(-t 

'-■.I I.; s Tf'f' ir>r»»r'or Department is responsible for leasing territory on rhe 
' .•,r'»r ,r<«,f,..fi';|i 3r>»»if ,)tn} tor •7ir>niTt)rir<g the safety of drilling The environ 
■» ' T ' ii " i ,<« * std^r"M.»fit i^r-)vis'r.ns of the National Environmental Prjhcv Act 
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Table M 

Maior Ocean Environmental Control Meaturei by Type of Pollution and Method of Introduction 

(see also Key Identification) 



\ Method of 
\ Introduction 

Type of 

Pollutant j \ 




Mario 


Sources ' Land-based Sources 


Ocean 
Routine 


Transport 
Accidental 


Dredging 


Uit-Snore 
Petroleum 
Exploitation 


Other 


Dirty River 
Discharge 


Marine 
Outfalls 


Ocean 
Dumping 


Atmos- 
pheric 
Blowoff 


Other 


Petroleum 


la 


la 




10 




7 




2,3,4 






Industrial waste 
Igenerall 


1b,lc 


lb, 1c 








7 




2.3,4 






Pesticide, insecticide 
residuals lhalogenated 
hydrocarbonsi 


lb, 1c 


Ib.lc 








7.9 




2,3,4 






Sewage and garbage 


Id 


Id 








7 


7 


2.3,4 






Heavy metals 












7 




2.3,4 






Dredge spoils 






2,3,4 










2,3,4 






Radioactive wastes 


10 














2.3,4 


5 


10 


Thermal discharges 




















11 


Others 


















8 





Table 5<2 

Estimated Sources and Quantities of Oil Pollution of the Oceans* 



Tanker Operations 



LOT cleaning/ballasting^ 
Non-LOT cleaning/ballasting 
Product tankers using shore 

reception facilities 

Product tankers not using shore 

reception facilities . . 
Oro Bulk Oil Carriers 

cleaning and ballasting 
Additional cleaning and disposal 

prior to drydocking 
Tanker bilges . . 
Tanker barges . . 
Terminal operations 



Oth*ur Ship Operations 

Bunkers . 

Bilges, cleaning, ballasting, etc. 



Vessel Accidents 



Tankers . . 
Tank barges 
All other vessels 

Offshore Activities 
Offshore drilling 



Non Marine Operations and Accide nts 

Refinery-Petrochemical plant 

waste oils 

Industrial Machinery waste oil ... . 
Automotive Waste oil 
Pipelines 



Metric Tons 



84,499 
455708 

19.492 

63,832 

119,543 

91.895 
9.573 
12,787 
31.933 

889.262 



9.065 
292.481 

301,536 



104,268 
19,803 
48.972 

173,043 



118.126 
118,126 



195,402 
718,468 
1.034,588 
25.574 



% 

of total oil 
to the oceans 



2.4 
13.2 

0.6 

19 

3.4 

2.7 
0.3 
0.4 
0.9 

25l 



0.3 
8.5 

11 



3.0 
0.6 
M 

5.0 



If 
3^ 



5.7 
20.8 
29.9 

0.7 



Overall Total 



3.455,999 



100.0 



Source; D. Charter & J. Porricelli. "Quantitative Estimates of Petroleum to the Oceans" 
paper presented at the May 1973 Workshop on Inputs, Fates and Effects of Petroleum in the 
Marine Environment. National Academy of Sciences, National Research Council, and quoted in 
C. Pearson, op. cit. The data presented above do not include natural seepage which is 
estimated at 6 million tons. 

3L0T Load on Top. a technique in which oily water ballast is collected in slop tanks with the 
heavier seawdter settling to the bottom and being released. Presh oil is then loaded directly on 
the Oil residue in the slop tank 
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Table 5-3 

U.S. Ocean Dumping: Types, Locations, Amounts 
1968 and 1973* 



Waste Type - 


Atlantic 


Gulf of Mexico 


Pacific 


Total 




1968 


1973 


1968 1973 1968 
(thousands of tons) 


1973 


1968 


1973 


Dredge Spoils 


. 15808 


NA 


15300 


NA 


7320 


NA 


38428 


NA 


Sewage Sludge . . 


. 4477 


5429 


0 


0 


0 


0 


4477 


5429 


industrial Wastes . 


. 3013 


3997 


696 


1408 


981 


0 


4690 


5405 


Construction and 
Demolition 
Debris 


574 


1161 


_ 0 


0 


0 


0 


574 


1161 


Solid Wastes 


0 


0 


0 


0 


26 


.2 


26 


.2 


Explosives 


15 


0 


0 


0 


0 


0 


15 


0 


Total 


23887 




15966 




8327 




48210 





'Sources: Council on Environmental Quality, 5th Annual Report, 1974, Table 11, pg. 150 and 
Council on Environmental Quality, Ocean Dumping: A National Policy (Washington: CPO, 
1970), and quoted in C. Pearson, op. cit. 

Note: These data do not include wastes piped to sea (marine outfalls). Note also that 86,758 
containers of radioactive wastes were dumped between 1946 and 1970, but at a greatly reduced 
rate in recent years. The practice has now been apparently discontinued. 
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Principal SourcM of Marina Pollution 





lYianuiociuiii 
















Industrial 


Domestic 


Forestry, 




Products— 


Wastes- 


Public Health - 




Disposal via 


Disposal via 


Disposal via 




Direct Outfalls 


Direct Outfalls 


Runoff from 


Category of Poilutant 


and Rivers 


and Rivers 


Land 


Domestic sewage including food-processing 








wastes 




+ + 





Pesticides 








Organ ochlonne cofnpounds 


+ 


+ 


+ + 


Organophosphorus coftipounds 


+ 




+ 


Cart>an)ate compounds 


+ 




I +) 


Herbicides 




( + 1 


+ 


Mercurial compounds 


+ 




+ + 


Miscellaneous metal-containing 








compounds 


+ 


1 + ) 


( + ) 




+ + 


\ + 1 




Inorganic wastes 








Acids and alkalis 


+ 


^ 





Sumta 


+ 


^ 





Trtanium dioxide wastes 


0 








Mercury 


-♦■ -♦■ 


+ 





Lead 


-♦■ 


( + ) 












Zinc 


-♦■ 






Chromium 


-♦■ 






Cadmium 


+ + 






Arsenic 


-♦■ 





1 + ) 


Radioactive materials 


-♦■ -♦■ 








Oil and oil dispersants 


-♦■ 


( + ) 





Petrochemicals and organic chemicals 








Aromatic aoh/ents 


+ + 






Aliphatic solvents 








Plastic intermediates and byproducts 


+ + 






Phenols 


+ + 


( + ) 


( + 1 


Amines 








Polycycllc aromatics 


+ + 






Organic wastes including pulp and 








paper wastes 


+ + 


+ + 




Military wastes 


? 






Heat 


+ + 






Detergents 


+ 


+ + 


( + ) 


Solid objects 


+ 


+ 




Dredging spoil and inert wastes 


+ 







Key to tymbolt: ? uncertain 

+ + important negligible 

-f significant 0 potential^ harmful 

( + ) alight * dependant on extent of weapons tatting 
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Deliberate 
Dumping 
from Ships 



Operational 
Discharge 

from Ships 
in Course 
of Duties 



Accidental 
Release from 
Ships and 
Submarine 
Pipelines 



Exploitation 
of Seabed 

Mineral 
Resources 



Military 
Activities 



Transfer 
from the 
Atnrrasphere 



+ + 
+ 

+ 
? 

? 



(+) 



( + ) 



(+) 
( + 1 
(+) 



? 
? 
? 



+ + 
+ + 



( + ) 
( + ) 



( +) 
( + ) 
( +) 



+ + 
+ 



+ + 



Source: Joint group of Experts on the Scientific Aspects of Marir>e Pollution. Report of the 
Third Session (Ron>e: FAO. February 1971), UN Doc GESAMP 111/19. pp. 19-22. Also Cftod in 
Robert A. Shinn. The Internetionei Politics of Marine PoMution Controf {New York: Praeger, 
1974). ^ 
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'I'hest? liihh?s obiously du not provide a comprehensive account of 
the ty[)es ami sources of marine pollution. Nor do they contain 
information on ilamages from pollution. I'hey do, however, 
illustrate ctirtain features of ocean pollution which are important 
for the analysis of poliiiy. First, the tables indicate that land-based 
sources of marine pollution are of major significance. This is 
especially clear from Table 2, which shows that land-based sources 
account for 57 percent of oil pollution, excluding atmospheric 
blovvoff. As discussed below, i:ontrol of land-based sources has 
been effectively excluileil from UNCI.OS negotiations. A second 
feature is that pollution arises from very deliberate activities (e.g., 
ocean dumping) but also from the inciilental result of other 
activities (e.g., offshore oil production). Environmental controls 
shoulil comprehend both f ypes. Finally, Table 1 shows that there is 
a wide variety of marine environment controls in place or 
contemplated. These range from "global" conventions concerned 
with a particular type or source of pollution to theincidental result 
of domestic (U.S.) environmental control legislation. The variety of 
contrc)! instruments suggests that UNCLOS activities, while 
important> are too narrow a focus for analysis. One feature not 
ill^Kstrated in the tables is the environmental sensitivity of coastal 
waters. Not only are they critical for most commercial fishing, but 
their locatiim near land means that they receive the dominant share 
of pollutants. In this connection, closed or semi-enclosed seas with 
long flushing times will often require more stringent protection 
measures. 



The roots of ocean environment deterioration are not difficult to 
perceive. Economic activity — raw material exploitation, transport, 
processing, consumption — incidentally produces residuals, or 
wastes. Wastes disposed in the natural environment in excess of its 
capacity to assimilate and render them harmless, degrade the 
(juality of the environment. The stock of environmental capital is 
impaired, and beneficial use of the resources is reduced. The oceans 
are the scene of economic activity (mainly minerals extraction, 
fisheries, marine transport), and receive wastes accordingly. Also, 
the incorrect belief that ocean assimilative capacity is inexhausti- 
ble has been instrumental in excessive use for waste disposal. The 
law of gravitv, and the absence of restrictive domestic and 
international .aw, have also encouraged ocean waste disposal from 
land-based activity. 

Malicious motives need not be imputed to polluters. Environ- 
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menlcil resources have traditionally been common property, with 
free acoess for waste disposal and other purposes. The dilemma of 
common property resources is that it generally is not in any 
individual user's interest to exercise restraint and conserve the 
productivity of that resource. Indeed, unilateral restraint is costly 
for the individual, for the benefits of his action are not appropriated 
by him. but are dispersed among other users. Unless compensated, 
there is a clear disincentive for an individual (or state) to act 
responsibly by limiting his waste loads. 

The oceans are particularly vulnerable to environmental insult. 
First, the legal traditions of freedom of the high seas and right to 
capture fish stocks have persisted beyond the time when they were 
economically and environmentally rational. Until quite recently, 
the supply of ocean service (fisheries, marine transport, waste 
assimilation) exceeded demand, and ocean resources lacked 
scarcity.' or economic value. In such circumstances free access 
through a common property resource regime was economically 
efficient. Appropriation by states, and restricted access to 
resources in excess supply, would have been inefficient, and global 
welfare would have been reduced. ^ Excess supplies for most ocean 
resource services have, however, been eroded and they have 
become economically scarce. Restrictions on access are necessary 
to curb resource abuse. This is particularly true of waste disposal, 
which impairs other ocean resource services. It is not, however, 
true for marine transport on the high seas. Except for local 
congestion in heavily travelled waters^ excess supply of marine 
transport services per se persists. As explained in the previous 
chapter, the rationale for free commercial navigation subject to 
environmental regulations remains strong. However, with respect 
to ocean-waste disposal, the need for restrictions collides with the 
remnants of outdated traditions and legal regimes. 

Second, the process of restricting ocean waste disposal rights, 
now underway, does not affect all users of the oceans equally. The 
incidence of abatement costs, and the incidence of abatement 
benefits (damages avoided), is unevenly distributed international- 
ly. Effective environmental controls necessarily have welfare 
distributional results, and there will be welfare transfers from 
some groups and countries to others. Within the United States and 
within many other countries, the distributional result of national 
environmental controls is usually not constraining, as mechanisms 
for compensatory redistribution of welfare are in place if needed, 
and the central government can compel compliance when 
necessary. Neither of these factors operates in ocean space, where 
international mechanisms for welfare transfer are rudimentary and 
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residiinl ownership rights are absent. Accordingly, ocean environ- 
ment controls proceed through negotiations among sovereign 
governments, who are constrained to producing agreements such 
that each member is made no worse off. This constraint can result 
in inadequate protection of the marine environment. 

Third, and closely related, the international community has been 
unsuccessful in negotiating agreements that reach back to control 
the very important land-based sources of ocean pollution. The 
exercise of national sovereignty has effectively eliminated inter- 
national control over land-based pollution fron most serious 
discussions.*^ The shield of national sovereignty therefore is 
another serious barrier to marine environment protection. 

Fourth, on a quite different and more subjective note, the 
damages to the ocean environment themselves are of a character to 
encourage continued insult. While some pollution ' incidents 
produce damages that are visible, direct, and critical, some 
pollution damage is subtle, indirect, synergistic, cumulative and 
long term. Scientific evidence is often inconclusive. Economic 
damages are speculative. The ocean environment question lacks a 
sense of urgency and drama. By itself, this means little. However, 
ocean environmental policy is being negotiated in competition with 
other issues of high and immediate priority. Lacking a w«ll-defined 
domestic constituency, and a sense of drama and urgency, it is 
slighted in negotiations. Even when it is considered, unwarranted 
attention is given to acute pollution incidents such as the Torrey 
Canyon oil spill, and not enough given to low level, chronic abuses. 
The irony is, of course, that the oceans are ultimate sinks from 
which wastes are not flushed. Cumulative buildups of pollutants 
may proceed for many years before recognized as critical, at which 
time corrective action may be too late. The ability of governments 
to perceive longer term environmental damages in timely fashion is 
not altogether encouraging; the prospects for so doing in inter- 
national conferences such as UNCLOS are sobering. 



Ocean Environmental Controls 

The case for restricting deliberate and incidental ocean waste 
disposal rests, then, on the need to conserve the productivity of 
ocean resources, and the failure of traditional legal regimes to 
accomplish this. Having established the need for controls, two 
broad questions of jurisdiction and management arise— where is 
the authority for establishing controls to bi vested, and what 
should be the purpose and design of the control instruments 
themselves? 
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For taxonomical purposes the following types of environmental 
control jurisdictions are established. They are useful later for 
sorting out issues. 



Pollution Source 



Qifitrol Authroity 



Examples 



1 Activities on land 
and within triuli- 
tional territorial 
watiM-s' 



Activities (vessel 
and nonvessel) within 
an Hxpandi'd economic 
zone (expected 200 miles 



la unilateral coastal 
state cuntrol 



lb global international 
conventions and 
agreements 

Ic regional conventions 
and agreements 



21 coastal state 
control 



Activities in what 
remains of the high 
sens (and seabeds) 



2b international controls 
(IMCO or elsewhere) 

2c coastal state control 
subject to minimum 
international standards 

3a international conven- 
tions and agreements 

3b authority vested in a 
Seabed Authority 
arrangement 



U.S. Federal Water 
Pollution Control 
Amendments (1972) 

Ocean Dumping 
Convention (1972) 

North Sea Ocean 
Dumping Convention 
(1972) 

proposed at UNCLOS 



proposed at UNCLOS 
proposed at UNCLOS 



Prevention of Pollu- 
tion from Ships Con- 
vention 

proposed at UNCLOS 



It is with regard to jurisdiction questions and not management 
questions that UNCLOS is most directly concerned. Jurisdiction for 
environmental control can reside either fully with the coastal state, 
primarily with the coastal state subject to international minimum 
standards, or fully with an international authority as is con- 
templated for the agency designed to exploit seabed nodules. 

Category 1 type pollution problems, in which the pollution source 
has been within national territory, have largely escaped UNCLOS 
attention beyond the declaration of general principles. Jhe fact of 
national sovereignty has restricted environmental controls over 
land-based sources, and activities within traditional territorial 
waters, to unilateral national policies and to such voluntary 
arrangements which states have agreed to among themselves. 
Category 2 type pollution occurring in an expanded economic zone 
of perhaps 200 miles has been an active issue within UNCLOS both 
with regard to jurisdiction and enforcement questions. Despite 
ecological objections to arbitrary divisions of ocean space, there 
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has been considerable pressure to couple environmental and 
economic jurisdiction for coastal states up to 200 miles. The 
important exception, not yet guaranteed successful, is for separate 
treatment of vessel source pollution within the economic zone. 
Environmental controls over activities on and under the high seas 
((]ategory [i] are basically a question of vessel source pollution 
controls, and a question of the nature and powers granted to any 
nodule exploitation agency ultimately established. 

With regard to the next broad question, concerning the purpose 
and design of ocean environment controls, general principles of 
environmental policy can be helpful. Specifically, all environ- 
mental policy cimfronts the three questions of how clean is clean 
enough, what instruments should be employed to achieve environ- 
mental quality (pollution abatement) goals, and who pays and who 
benefits. 

The choice of environmental quality goals can be satisfactorily 
answered on an abstract economic basis by selecting these quality 
levels (abatement levels) such that the incremental cost of the last 
unit of pollution abatement is equal to the incremental benefits, or 
environmental damages avoided. Benefits and costs refer to 
economic magnitude, and include nonmonetary welfare gains and 
losses. To go beyond the level where marginal benefits and costs 
are equal would be as wasteful of real resources, and welfare, as to 
fall short of the optimum level. Neither zero pollution nor 
unrestricted waste disposal is economically rational,'' Two 
corollaries, particularly relevant to the international character of 
ocean pollution, flow from this proposition. First, environmental 
quality goals, or standards, should not be internationally .uniform 
for the following reason. Both cost and damage functions vary 
among regions and countries, and these differences must be 
respected if a rational or efficient waste disposal program is to 
emerge. Internationally established environmental controls are not 
precluded, but they must be sufficiently flexible to account for 
legitimate local differences in cost/benefit calculus. Second, the 
choice of abatement levels cannot be left to states acting in their 
narrow interests. As argued earlier, the essential dilemma of a 
common property resource in which international externalities are 
present is that individual users cannot be expected to conserve the 
resource adequately. 

The general principle for setting environmental quality goals is 
clear. In practice it is exceptionally difficult to estimate cost and 
particularly benefit (damage) functions. The reasons are well 
known, and include the problems of moving from estimates of 
pollution emissions to ambient quality levels, to biological and 
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ecoloj^iciil imp. K Is. to (Mionomic evaluation. In particular, many 
tMivironmental stM vices do not pass throuj^h markets, and to value 
them poses iionsiciorable difficulties. Also, as mentioned earlier, the 
indirect, subtle antl cumulative nature of ocean pollution argues for 
caution in setting (juality objectives. In any event, abatement goals 
shoulil be sul)ject to review and revision as navv data become 
availal)le. Additionally, uncertainty concerning cost and benefit 
functions suggests that the establishment of specific standards 
could be removed from highly political fora, be formulated by 
disinterested experts vvithoui particular interests to promote, but 
also be subject to scrutiny antl comment l)y all interested parties 
before they are firmly established. Of course, regulation cannot 
proceed without some form of jurisdiction. 

'I'he choice of instruments to secure environmental quality 
objectives will depend in large [)ai t on the nature of the pollutant 
and source. Instruments can range from legal prohibition, to 
compensatory damage payments to victims, to effluent and 
emissi(m standards, to fees and charges, to particular design and 
operating requirements. Instruments can be evaluated according to 
how well they perform the following functions: 

— minimize enforcement costs 

— provide incentive for improvement in abatement technology 

— respect cost differences among waste disposers (encouraging 
greater abatement for low alternative cost waste disposers)^ 

— preclude uncontrolled shunting of wastes from one environ- 
mental medium/site to another 

— maximize information flows concerning costs and benefits 

A full discussion of instruments would be tedious. We do. 
however, observe the following. In the ocean environment context, 
compensatory damage payments to victims is seldom feasible, as 
the costs of identifying victims, evaluating their damages, and 
relating these to specific polluters will be extremely expensive and 
un{:ertain. One exception may be acute oil spills in coastal waters. 
Effluent and emission fees, or charges, have considerable 
theoretical advantages. They will automatically distinguish 
l)etween high and low alternative cost polluters, will allow a 
choice of abatement technology to meet inrlividual circumstances, 
provide a continuing incentive for tei bi Dl'j^ical improvement, and 
provide a source of revenue to thi taxing agency. However, 
enforcement costs may be prohibitively e> pensive. Design stan- 
dards, such as the segre^ar^^d [)allast;ng provisions of the 
Prevention of Pollution from SliipsConvention, may overlook least 
cost abatement technology \*everth(de<;s, they can have a clear 
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enforcement cost advantage — once in place and certified, enforce- 
ment becomes trivial. Additionally, design standards can minimize 
the problem of inspection, always a touchy issue in international 
relations. 

Questions of the distributional consequences of environmental 
measures — who pays and who benefits— are more important 
internationally than domestically. Typically, ocean environmental 
controls are voluntarily negotiated among sovereign states, and 
recourse to an international authority pursuing global welfare is 
absent. Accordingly, agreements are constrained to those in which 
each party is made no worse off. Distributional considerations, 
then, cannot be neatly separated from allocative efficiency aspects. 
At the same time, the mechanisms for compensatory welfare 
transfer— a network of compensation or "bribes" — are not well 
developed at the international level. As argued below, this can lead 
to suboptimal ocean environment policies. 

Role of UNCLOS 

The Law of the Sea negotiations provide the vehicle for moving 
from one legal regime for the oceans to another. Obviously, the 
formulation of ocean environment policy isconditioned by the legal 
arrangements governing ocean space. Indeed, as argued earlier, the 
historic legal regime was in part responsible for the degradation of 
the ocean environment. If a new, comprehensive treaty emerges 
from UNCLOS negotiations it will have a dual impact on ocean 
environment policy; first, it will reinforce and extend general 
principles regarding the environmental rights and duties of states 
in using ocean resources. We can expect these general principles to 
embrace, to some degree, both land and marine based sources of 
pollution. Second, and more importantly, a comprehensive treaty 
will specify the spatial and functional jurisdictioh' of states for 
formulating and enforcing environmental controls. As such, it will 
provide the legal framework within which specific controls and 
standards are established. 

Withal, it is important torecognize that UNCLOS isonly one part 
of the process of developing and implementing marine environment 
policies. Whatever the result of UNCLOS. nations will still 
confront the critical management questions of abatement levels, 
choice of instruments, and distributional considerations. UNCLOS 
does not attempt even broad environmental protection measures. 
Accordingly, whatever the outcome — treaty or no treaty. 200-mile 
coastal state environmental zones or not. recognition of dual 
standards for industrial and developing countries, etc.,— important 
issues will remain. There will still be a need to negotiate specific 
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instruments. Decisions concerning unilateral, bilateral, legional 
and global approaches will still be made. The problem of the 
transmiitability of pollutants— shunting— will continue. The lag 
between damages and their perception, and the associated 
possibility of irreversible damages, remain. The adequHoy of cost 
benefit analysis in situations of great uncertainty and potentially 
catastrophic damages (albeit with low probability) will not be 
resolved. While land-based pollution sources may be enjoined to 
respect the marine environment, compulsion will be absent. The 
ambivalent attitude of developing countries toward environmental 
quality, much in evidence at both Stockholm and UNCLOS, will 
persist, in short, it is important to interpret the environmental 
component of UNCLOS, and to present and argue policy options for 
this forum, but it would be incorrect to weight UNCLOS too 
heavily. 



Choosing Abatement LeveU 

Assuming that (a) abateintfnt cost and benefit functions are 
known, but not identical among countries (b) countries attempt to 
maximize their own welfare and will not enter agreements in which 
they think they are made worse off and (c) compensatory transfers 
(sometimes called bribes or side payments) cannot be made among 
countries, then it can be shown rigorously that abatement levels 
selected in negotiations can be less than optimal, and protection of 
the marine environment may be inadequate.** Moreover, it can be 
shown that the more cost and benefit functions differ among 
nations, th(; greater will be the distance between the actual and 
optimum abatement level.'^ 

Thn assumptions underlying this proposition appear quite 
reasonable. Countries both value ocean environmental services 
differently, and have different intensities of use of ocean services. 
Hence, abatement benefit (damage avoidance) functions will differ. 
Also, countries differ both as to their current use of the oceans for 
waste disposal and the opportunity costs for alternative disposal. 
Hence abatement costs functions will differ. Moreover, the 
cjs'.jmption that states will not voluntarily enter agreements in 
which they are made worse off seems to be a minimum condition, 
finally international compensation mechanisms are rudimentary. 
Even if the set of cost and benefit functions is such that each party 
will be made better off by moving to optimal abatement levels, the 
classic "free rider" problem will be present, and may Interfeie with 
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the selection of the optimal abatement level." 

The st)ur(:e of the dilemma is quite clear. All countries have an 
interest in [)reserving the marine environment, but this statement 
can be misleading. Our interests in beneficial uses of the oceans 
(includinj^ especially recreation, aesthetic enjoyment and other 
amenities) are not identical. Nor does each country contribute 
equally lo pollution damages. Nor is the flow of damages among 
countries l)alanced. Optimal abatement policy can place abatement 
costs on countries in excess of the net benefits they receive from 
their own and other abatement programs.^* Unless compensated, 
they will not join the agreement, Suboptimal environmental quality 
levels will f)e chosen. 

IINCJLOS does nothing to solve this dilemma except, perhaps, if 
the Seabed Authority is granted environmental control power and 
takes a gloljal perspective. On the contrary, the single negotiating 
text (SNT) coming out of Geneva explicitly relies luavily on 
prospective agreements and conventions to be negotiated within 
IMCO, or on an ad hoc basis, to deal with a wide variety of pollut ion 
sources, including land-based sources. 

Realistically, in the absence of an international authority with 
powers to establish and enforce controls over a wide spectrum of 
marine pollution sources, we must rely on a variety of approaches 
to this prol)lem. First, improved data on local damages from 
|)ollution may persuade some countries to undertake abatement 
programs in their own self-interest. Technical assistance, either 
bilaterally or through international organizations to developing 
countries will be helpful. Second, international agreements, either 
regional or global, will generally promote greater protection than 
would reliance on unilateral actions. That they may be suboptimal, 
does not mean they are worthless. Third, it may possible to 
cultivate a more global welfare perspective than is implied above. 
There is adequate evidence that environmental coruerns arouse 
more internationalist sentiment than, say, do trade interests. 
Fourth, the international compensation mechanisms can be 
improved. Disadvantaged countries can be compensated, and 
polluters "bribed" to alter their waste disposal practices. In the 
longer term, this method should be given serious consideration. 
Without doubt, industrial countries have captured most of the 
"rent" from assimilative capacity, and contributed dispropor- 
tionately to degrading international common property resources. 
Aside from the supporting equity argument, industrial countries 
may well have to subvent some abatement costs In developing 
countries if they wish these countries to follow a less destructive 
path than we ourselves followed. Finally, the scope for unilateral 
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action should not be overlooked. Selecting rigorous environmental 
standards provides an example and pattern. In some cases, for 
example controls on ships entering U.S. ports, unilaterally imposed 
standards can encourage more rigorous flag state standards. All of 
these approaches are examined in the final section on U.S. options. 

Shunting 

Recognizing that material residuals from extraction, transport, 
processing, and consumption do not disappear, a waste disposal 
program involves four options— reducing waste loads by product 
and process change, recycling waste material, waste treatment to 
render it less damaging to the environment, and redirecting waste 
flows to less costly environmental sites and mediums. The 
appropriate combination of these options is determined by their 
economic costs— both financial and social, to include environ- 
mental damage costs. Wastes are transferable, and can be shifted 
from one site or medium to another.'' Economic activity itself is 
spatially mobile over time. 

In the absence of a comprehensive waste disposal program, 
stringent environmental controls in one area may result in themere 
shifting of wastes from one area to another. This creates two 
problems. First, and perhaps less important, controlling one type 
pollution source and leaving others uncontrolled may miss the least 
cost method of achieving environmental quality objectives. For 
example, if the goal is a quantitative limit on petroleum reaching 
the marine environment, and only marine-based sources are 
controlled, intfxpensive abatement of land-based sources may be 
bypassed, and the total cost of achieving the desired objective will 
be higher than necessary. Second, rigid controls on one form of 
waste disposal may simply divert, or shunt, wastes to other sites 
and mediums with higher financial and environmental costs. For 
example, if prohibiting the ocean disposal of sewage sludge results 
in increased use of river outfalls, or uncontrolled burning, the 
environmental damages may be higher than with no action at all. 
Also, if on-board retention of oily v/astes from tanker cleaning is 
mandated, but on-shore reception facilities for these wastes are 
inadequate, the wastes may be shifted to the more vulnerable 
coastal areas. 

Some attention has been given to this problem. The regional 
North Sea Ocean Dumping Convention stipulates that restricting 
dumping in that area should not divert these wastes to other ocean 
areas. U.S. dumping legislation provides that, in issuing or denying 
ocean dumping permits, the Environmental Protection Agency 
(EPA) must consider the impact of using land-based alternatives on 
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the public interest, presumably including environmental interest. ^« 
The Single Negotiating^Text which came out of the 1975 UNCLOS 
session provides that: 

In taking measures to prevent orcontrol marine pollution, 
States shall guard against the effect of merely transferring, 
directly or indirectly, damages or hazards from one area to 
another, or from one type of pollution to another. 



Despite this attention, shunting still appears a serious issue. As 
noted, international progress on controlling land-based sources of 
marine pollution has been slight, and rigid controls on ocean 
disposal may divert waste flows to environmentally more 
damaging patterns. Internationally, comprehensive and integrated 
waste disposal programs are rare. 

Spatial diversion of waste flows through partial control 
programs can also come about through relocation of economic, and 
especially industrial, activity over time. Dual environmental 
standards, less restrictive for developing countries, becomes an 
issue. While it is true that some relocation of economic activity 
toward the South to conform with environmental assimilative 
capacity and different valuations placed on the environment may 
be desirable, rigorous ocean environmental controls imposed by 
industrial countries, as for example on vessel source pollution, 
which results in a competitive advantage for uncontrolled fleets of 
developing countries would be undesirable. This would simply 
divert pollution from one fleet to another, and would be unrelated to 
the environmental assimilative capacity of developing countries. 

The mining of manganese nodules from the seabed floor presents 
another possible illustration of waste diversion. If land-based 
mining and processing operations, and particularly refining and 
smelting an! strictly controlled, and ocean processing of manganese 
nodules enjoys few environmental constraints, there will be a 
financial incentive, on the margin, to shift from land-based 
processing to nodule exploitation. The inclusion of social costs 
(environmental damages) at one site but not atanother, will distort 
relative production costs, shift economic activity, and decrease 
global social welfare, Alternatively, stringent controls over ocean 
refining of nodules combined with some shoreside "pollution 
havens" could shift nodule refining activity from the oceans to land, 
with possible higher environmental and financial costs. Again, the 
need is for a unified and integrated waste disposal program to 
comprehend land and ocean-based pollution. 
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Dual v8 Uniform Standards 



Discussion of this issue has been confused. We note first that the 
issue of uniform international environment standards has been 
confused v\ith the question of internationally formulated stan- 
dards. They are quite distinct. Internationally formulated stan- 
dards can be nonuniform. Second, the distinction should be made 
between effluent/emission standards, and ambient standards. One 
can have uniform effluent/emission standards and differing 
ambient standards, and conversely. Third, we re-emphasize that 
uniform international ambient or emission standards are generally 
uneconomic, and do not respect legitimate differences among 
countries as to alternative abatement costs, valuation of damages, 
etc. In this respect the developing countries are correct in 
requesting due consideration for their capabilities and levels of 
income. 

Their argument is niusl powerful when (1) pollution damages are 
locnl. rather than regional or global; (2) one can be confident that 
the standards they select accurately reflect their real interests; and 
(3) they are not compelled, through pernicious competition among 
themselves, to compete as pollution havens. Unfortunately, these 
conditions do not obtain with regard to all forms of marine 
pollution. In particular, vessel source pollution, almost by 
definition, involves regional or global damages. There seems little 
justification for less strict standards applied to developing country 
fleets. Nor can one be fully sanguine about carte blanche approval 
of dual standards, more restrictive for industrial countries and less 
restrictive for developing countries, for land-based sources, Some 
land-based pollutants will have regional or possibly global effects. 
Dual standiirds for land-based marine pollution are, of course, part 
of the largerquestion of shifting polluting activity to less developed 
regions and countries by imposing differential environmental 
control costs. The real dangers are that receiving countries may not 
perceive th(? full social costs of environmental degradation, or that 
they may be driven through competition for investments, jobs. etc.. 
to compote for economic activity on the basis of low or zero 
environmental controls. Developing countries often feel that they 
should not be obligated to higher environmental standards than the 
developed countries enjoyed during their industrialization, unless 
it can be shown to be in their self interest, or they receive some form 
of compensation. Dual standards, then, are closely linked to the 
|)()llution diversion problem. 

Coastal State Environmental Jurisdiction and Enforcement Powers 

The problem of coastal state environmental jurisdiction and 
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enforcement powers is twofold. First, will a regime which grants 
broad authority to coastal states to establish environVneiiial 
regulations and enforcement lead to greater or lesser protection of 
the marine environment? The question becomes more important if 
the breadth of the environmental zone is coterminous with the 
economic Zfjne as proposed in the Single Negotiating Text rather 
than with traditional territorial seas. An argument in favor of 
broad coastal state environmental zones is the need for coastal 
states tc have the authority and power to protect their coastlines 
and near-shore resources. As coastal states stand to suffer 
disproportionate damages from pollution in coastal waters, it 
should he in their interest to establish rigorous environmental 
controls, and they should therefore be granted the necessar^ 
authority. The right to exploit resources within the economic zone 
should therefore be accompanied by the right to conserve 
environmental resources in the same area. 

The opposing arguments, however, have merit. States have had a 
rather dismal record of conserving their environmental patrimony. 
To yield large areas of ocean space [6 coastal states, without 
adequate international supervision or control, would extend 
seaward the area of national sovereignty, and seem needlessly 
reckless. The ambivalent attitude toward environmental protec- 
tion held by many states, and their reluctance to cede sovereignty to 
international authorities was evident in theStockholmDeclaration 
of Principles: "States have, in accordance with the Charter of the 
United Nations and the principles of international law, the 
.sovortMgn right to exploit their own resources pursuant to their own 
environmental policies, and responsibility to ensure that 
activities within their jurisdi Moi: or control do not cause damage 
to the environment of other stait^.s or of areas beyond the limits of 
national jurisdiction." (Emphasis added.) This ambivalence also 
pervades the UNCLOS negotiations. 

The second problem of coastal state environmental jurisdiction 
and enforcement powers centers on navigational rights. If coastal 
states are accorded full authority to establish environmental 
regulations on vessels operating within a broad environmental 
zone, there could be serious interference with international 
shipping activities. For example, if a coastal state designated part 
or all of its coastal waters as environmentally sensitive, it might 
ban or sharply limitMransport of. say toxic substances in these 
waters. Alternatively, it might declare that certain types of 
vessels, supertankers or nuclear-powered vessels, are environmen- 
tally hazardous and therefore excluded from those waters. Coastal 
states which are astride major sea lanes could also impose design, 
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construction, and opernlins equipment requirements which, if not 
uniform amnng countries, could substantially increase ocean 
transport costs, as shippers attempted to comply with a patchwork 
of differing and perhaps conflicting standards. If coastal states 
receive enforcement powers without adequate safeguards, com- 
mercial shipping could be subject to unwarranted harassment and 
interference, ostensibly for environmental protection. One cannot 
necessarily rely on the self interest of coastal states as users of 
shipping services to keep transport costs low; coastal state 
authority could extend to ships in transit to other port states. 

The problem, therefore, is to construct a coastal state environ- 
mental authority structure which will: (1) protect the legitimate 
interests of coastal states in guarding their coastlines against 
environmental hazards; (2) avoid a situation in which coastal 
states are free to plunder an expanded environmental zone; (3) 
maintain shipping costsat the lowest possible level consistent with 
adequate environmental controls; and (4) avoid harassment of 
commercial navigation. 

Land-Based Sources 

To some degree, the four issues discussed above— the dilemma of 
negotiating optimal abatement levels, shunting, dual standards, 
and coast state jurisdiction— are all present and are complicating 
factors in i )ntrolling land-based sources of marine pollution. As 
noted. UNCLOS will not formulate specific controls for land-based 
sources, but leaves this task to agreements and conventions yet to 
be negotiated. Therefore, these agreements will confront the 
problem of selecting suboptimal abatement levels. Moreover, 
tighter controls over marine-based pollution sources (here con- 
sidered to include ocean dumping) may divert waste flows to land 
disposal, or may through the reallocation of economic activity, 
divert waste loads to developing regions and countries. The shield 
of national sovereignty sharply limits environmental controls over 
land-based sources. 

IJNCI.OS is not completely silent on land-based sources. If 
"successful." it will strengthen the evolving principle that states 
respect the environment of other states, and areas beyond their 
jurisdiction. This is a significant obligation, and extends the earlier 
principle that a state should not undertake activities which directly 
damage thr environment of another state, as set forth in the Trail 
Smelter Case.^" At the same time, it is unrealistic lo expect that this 
principle by itself will have much direct practical effect on 
controlling land-based sources of marine pollution. One reason is 
that often th(» most visible pollution damages accrue mainly to the 
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polluting state itself, and if it chooses not to act against its own 
polluters, the international community can do very little. A second 
reason is the difficulty in attributing a source to specific pollutants 
or to a deterioration in the marine environment. For example, a 
(disputed) claim is that the oxygen level of the Baltic Sea has been 
reduced by industrial effluents introduced through river dis- 
charges. Attributing responsibility to particular Baltic riparian 
states is extremely difficult. Or again, it is very difficult to identify 
the source of chlorinat(>d hydrocarbons such as DDT andPCB in the 
marine environment. It appears naive to assume that the produc- 
tion and use of these chemicals, which is very much a part of 
domestic economic structure, will be seriously curtailed as a direct 
result of states responding to a general principle adopted in 
UNCLOS. 

U.S. Policy Making Process 

The adequacy of international ocean environmental policies is 
determined in part by ihe effectiveness of domestic policy 
formulation. As is well known, there are conflicts among U.S. 
Government agencies concerning many UNCLOS ocean issues, and 
the environment is no exception. With some effort one can 
characterize agency positions as follows. The Defense Department 
supports exemption for military vessels from international 
environmental standards (the sovereign immunity clause), and 
generally opposes coastal state environmental zones, as a restric- 
tion on free navigation. The Interior Department wishes to 
facilitate oil transport, while maintaining full U.S. control of 
offshore oil exploitation. Treasury and Commerce wish to minimize 
transport costs. The Coast Guard, of course, has pollution control 
enforcement responsibilities, as well as a general interest in 
commerci'H navigation. The Environmental Protection Agency and 
the C^ iu;il on Environmental Quality have supported inter- 
national standard.s tor pollution control, with port and coastal 
states allowed to set higher standards if they wish. The State 
Department, anxious for successful negotiations in UNCLOS, may 
be willing to compromise in the area of coastal state environmental 
jurisdiction. One can trace these conflicts through the evolution of 
U.S. environment policy in UNCLOS. Specifically, the United 
States has moved away from full flag/port state approach to vessel 
source pollution to some concessions for coastal state enforcement 
and rule-making rights, as discussed in the previous chapter. 

The problem of conflicting interests among agencies in for- 
mulating U.S. policy is not unlike the conflict of issues and 
interests within UNCLOS itself. As the environment becomes one 
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of several areas competing for attention and priority, there is the 
danger that environmental objectives are sacrificed in a negotiated 
compromise. The danger is greatest when the environment lacks a 
well-defined, cohesive, and politically strong constituency and an 
agency within Government to articulate the interests of this 
constituency. 

We do not attempt to evaluate systematically the success with 
which environmental interests have been represented within the 
National Security Council Interagency Task Force on Law of the 
Sea, or marineenvironment policy more generally. Wedo, however, 
observe the following. First, the United States played a major role 
in the successful negotiation of both the 1972 Ocean Dumping 
Convention and the 1973 Prevention of Pollution from Ships 
Convention. Obviously, internal coordination within the United 
States was adequate for these major environmental measures. 
Second, coordination for UNCLOS may have lagged. The United 
States made no environmental policy statement until 1972, 
although it was made a UN Seabed Committee agenda item in 1970. 
Also, CEQ was first represented on the Task Force in 1973, and the 
EPA was first represented on the U.S. delegation at Caracas in 
1974. Congressional input on this area has been slight. Third, the 
absence of effective action on land-based sources of marine 
Dollut ion in UNCLOS is weak, but presumptive, evidence that 
environmental concerns are being overlooked on the grounds of 
^'political reality." 

Fourth, and perhaps most important, the communication 
between scientists with knowledge of the marine environment, and 
international lawyers who negotiate agreements is conceded to be 
inadequate. Part of this problem arises within the environmental 
sciences themselves, and simply reflects the great uncertainties 
surrounding the physical effects of pollutants in the marine 
environment. But the problem also flows from the social sciences 
and the legal profession. What standards might be adopted by 
coastal states if they are granted broad environmental zones? Will 
regional environmental compacts in semi-enclosed ocean areas bea 
viable alternative to global conventions? What will be the spatial 
pattern of oil production, transport, and use over the next two 
decades? What environmental data are needed to* negotiate 
economically rational and politically feasible control agreements? 
To what degree will states tolerate international inspection of 
polluting activities? These are some of the questions that social 
scientists and policymakers should be addressing. Communication 
is necessary, but the uncertainties are equally distributed among 
the scientists and those formulating policy. 
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UNCLOS Progress, Options, Conclusions 



The Single Negotiating Text 

Analysis of environmental issues within UNCLOS is risky on 
several counts. It is not clear whether any treaty will emerge, and if 
one does whether it. will be comprehensive and widely accepted. As 
noted elsewhere in this study, the Geneva session leaves these 
questions open. Moreover, it is not clear whether the Single 
Negotiating Text (SNT) provides an accurate blueprint of the final 
treaty, should one be agreed to. It is tempting to evaluate the draft 
articles of the SNT as though they were likely to become final, but 
as carefully pointed out by the Conference President. 

the single text should take account of all the formal and 
informal discussions held so far, would be informal in 
character and would not prejudice the position of any 
delegation nor would it represent any negotiated text or 
accepted compromise. It should, therefore, be quite clear 
that the single negotiating text will serve as a procedural 
device and only provide a basis for negotiation. It must not 
in any way be regarded as affecting either the status of 
proposals already made by delegations or the right of 
delegations to submit amendments or new proposals. 

One must accordingly be cautious in attributing durability to the 
draft articles of the SNT. 

Finally, the committee structure of theConferenceitself presents 
substantive and analytical problems. Topics were allocated to 
three Committees; discussion of a seabed regime to Committee I, 
territorial seas, economic zones, continental shelf, etc. to Commit- 
tee II, and environment, technology transfer and scientific research 
to Committee III. Obviously there is an environmental dimension to 
each of these topics. Decisions taken concerning the structure and 
activities of the Seabed Authority, therights and responsibilities of 
states within their territorial waters and economic zones, and 
technology transfers and marine research all have an environ- 
mental component. It becomes necessary to meld the separate work 
of the committees to evaluate UNCLOS progress. From a substan- 
tive viewpoint, a strong argument can be made that the initial 
decision to allocate topics in this fashion has two undesirable 
results. First, the opportunity to manage ocean space environment 
as a whole, reflecting its ecological unity, was lost. Second, some 
issues have apparently fallen between the stools, including a 
detailed environmental mandate for the Seabed Authority. 
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General Principles 

As expecleil, the SN'l* contains, as general principles, the 
oblij^ation ol" states to protect and preserve the marine environ- 
ment, t(j take all necessary measures to ensure that pollution from 
their activities does not cause damage to other states or to areas 
beyond those in which they exercise sovereign rights, and to guard 
against pollution diversion as discussed above. Release of toxic, 
noxious and persistent substances are mentionetl in general terms 
but are not identified.-^ 

The spiicial circumstances of developing countries and the 
continued strong attraction of national sovereignty are recognized 
and illustrated in Articles 3 and 4: 



"States have the sovereign right to exploit their natural resources 
pursuant to their environmental policies and they shall, in 
accordance with their duty to protect and preserve the marine 
environment, take into account their economic needs and their 
programmes for economic development." 



1. "States shall take all necessary measures consistent with this 
Convention to prevent, reduce and control pollution of the marine 
environment from any source using for this purpose the best 
practicable means at their disposal and in accordance with their 
capabilities, individually or jointly, as appropriate, and they shall 
endeavour to harmonize their policies in this connexion." 

While important as statements of purpose and principle, these 
general principles have little direct consequence. 

Specific Action Deferred 

At numerous points, the SNT implicitly acknowledges that 
UNCLOS has not attempted to formulate environmental measures, 
but defers their development to other fora. For example, Article 6 
calls for regional and global cooperation, directly and through 
international organizations, for the formulation and elaboration of 
"international rules, standards, and recommended practices and 
procedures" for the prevention of marine pollution. This document 
is quite deliberate in leaving open not only the substance of these 
rules, standards and recommended practices, but also the bodies in 
which they are to be developed, and the extent to which they shall 
be regional or global in nature. 



Article 3 



Article 4 
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The significance of this is that regardless of whether the treaty 
emerges or not, the environmental fate of the oceans will probably 
be determined in large part through a long run, rather ad hoc, and 
perhaps disorderly process in which agreements may be reached 
(a) in particular regions (b) concerning particular pollutants (c) 
covering particular sources. In short, the present fragmentation of 
ocean environment policy formulation will probably continue. 
Accordingly, the several issues identified in the preceding section 
will remain important— issues such as selecting abatement levels 
through negotiations, shunting, and dual standards. 

Land-Based Sources 

Article 16 rt III of the SNT sets forth a general obligation to 
prevent, redu and control pollution from land-based sources. 
How the obligaiion to prevent is consistent with reduction and 
control is not clear. To accomplish this, states shall establish 
national regulations, and shall endeavour to establish global rules, 
standards and recommended practices and procedures through 
international organizatons and diplomatic conferences. To keep 
dual standards for developed and developing countries an option, 
the rules, standards, etc. should take into account *'the economic 
capacity of developing countries and their need for economic 
development.'* 

Article 19 calls on stafes t?) establish national controls on ocean 
dumping, and to endeavour to establish global and regional rules, 
regulations and so forth, through intergovernmental organizations 
and diplomatic conferences. No saving clause for developing 
v..»untries is inserted, and indeed the article provides that national 
laws be no less effective than global rules and standards. One 
reason for the stronger formulation of Article 19 over Article 16 is 
that ocean dumping was successfully dealt with at an international 
conference, and the broad outlines of dumping policy are now in 
place. One should not make too much of the proviso that national 
laws be no less effective than global rules. Recall that the Ocean 
Dumping Convention established few specific rules beyond the 
blacklist items, and left broad discretionary power^ to national 
authorities. 

Finally, Article 21 calls on states to establish national laws to 
control marine pollution from the atmosphere, and obliges states to 
endaawor to establish global and regional rules, standards, etc. 
concerning atmospheric sources. No guidance is given as to where 
these should be negotiated, their relative urgency, or other factors, 
In short, controlling land-based sources is left to national 
legislations, and whatever future agreements that can be concluded 
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among states. 



Vessels 



Military vessels are given sovereign immunity from standards 
and enforcement provisions.22 Article 20 declares that states should 
act through the competent international organizations or by 
diplomatic conference to establish rules and standards for 
preventing, reducing and controlling pollution from vessels. 
Further, states shall establish national regulation for their flag 
vessels. These are injunctions to action, but do not ensure results. 
There is no saving clause for developing country fleets. As argued 
earlier there is little justification on economic or environmental 
grounds for dual standards for developing country fleets, and the 
absence of a saving clause is a plus. 

With respect to coastal state authority. Article 20: 

— permits coastal states to establish more stringent stan- 
dards within its territorial sea, with an obligation to 
achieve the greatest possible uniformity with inter- 
national standards. Coastal state standards should not 
hamper innocent passage. 



permits a state to apply to the competent international 
agency for designation of its economic zone as a "special 
area"— if international standards are not available, or if 
they are inadequate to protect the area. If so designated, 
special mandatory measures could be applied against 
vessels by the coastal state. 

provides a saving clause permitting coastal state authority 
in the economic zone in areas subject to severe climatic 
conditions and a fragile ecological balance. 

does not contain language found in earlier drafts which 
excluded coastal state regulatioi. of ships design, 
operating equipment, etc. 



In this convoluted manner, the SNT attempts to protect the 
legitimate interests of coastal states, and also the navigational 
rights for marine transport. The same objectives are present in the 
enforcement provisions on vessel pollution, and have led to an even 
more complicated web of rights and duties among coastal, port and 
flag states. The enforcement provisions rest heavily on the 
existence of unambiguous and effective international rules and 
standards. Unless and until they are in force, enforcement 
questions will center on national laws. Also, the breadth of coastal 
state enforcement power past its territorial sea has not been agreed 
to, but presumably will fall short of its economic zone. 
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Economic Zone (Non-Vessel) 

With regard to inlerncilional constraints on coastal state activity 
within its economic zone, the SN'I' appears surprisingly weak. 
Unlike vessel source pollution, in which the coastal state can make 
a persuasive argument for environmontalauthority to protect itself 
from foreign shippinj^^, there is no particular reason to j^ive coastal 
states full authority over the environmental consequem j)f their 
activities. On the contrary, to^ive coastal states full envii onmental 
jurisdiction over nunvessel activity within their economic zones 
without residual international authority appears dangerous. 

As currently written in the SNT, Article 17 contains the familiar 
formulation wherein states are called upon to establish national 
rejjulations, and to act through intergovernmental organizations 
and conferences to establish rules, standards, etc, in order to 
prevent, reduce and control pollution from such activities as 
offshore oil production within their economic zone. Additionally, 
states are obliged through articles 13, 14 and 15 to: "keep under 
surveillance the effect of any activities which they permit or in 
which they engage to determine whether these activities are likely 
to pollute the marine environment"; to report to the UN Environ- 
mental Programme the results; and, "when states have reasonable 
grounrls for expecting that planned activities. . .may ci.os.' 
substJiPj inl pollution o** the r'arine environment, they shall, a^ lar 
as pracMca'oIe asses:. potmilr 1 effects of such activities on the 
marinr !'n viroonient cin.! shall ..jmmunicate r^MM)rts of the results 
of such a.sse!.snients. . ."' 

In effect, troiist;;/ wtnti'S ari.' j^'ven a free hand with regard to 
offshore oil pr^'^'ucti wiUi some mild reporting and assessment 
re(|uirements. As with land-based sources, adequate protection of 
the marine environment will depend in large measure on the 
effectiveness of domestic environmental controls. 

Seabed Authority 

The establishment and enforcement of environmental 
reguhitions covering exploration and exploitation of the inter- 
national seabed area (manganese nodule exploitation) was not 
considered in Committee III. Instead, they explicitly referred the 
problem to Committee I.-'^ 

Committee I work has resulted in extremely weak environmental 
requirements. Within the General Principles section, the only 
environmental obligation is to ensure the "orderly and safe 
development ami rational management of the Area and its 
resource." Other provisions in this section deal with preventing 
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ilamii>»e to land-hased mineral pr()(!Mr:nrs. Ilw henelit ' ^ producers 
and iionsumtM s, sharing ihu henel'its inid so li . (]:)iisi(ij?r next the 
envirtniinent uriicle. 12: 

With respect to acliviiirs in thr Area, appropriate 
nieasnres shall he takt n tor the .ulsipMon aud iriplemenla- 
tion of iniern<nional lules, standards and pruredures for, 
nifrr rAui: 

The prevt?nli()n ol jjoHution and contamination, 
and (»lher hazcuds to the marine environment, 
imdudin^ the coastline, and of interference with 
the ecological bai-iiice of the marine environment, 
particular attention hvin^ paid to the need for 
protection from the consequences of such ac- 
tivities as ilrillinj^, dred>>in;>?. excavaliim, disposal 
of waste, conslructica and operation or 
maintenance of installations, pipelines anil other 
ilevices related tr» such activities: 

lb) The [)rottM:tion and conservation of the natural 
resouices of the Area and the prevention of 
daniaj^e to the flora and fauna of the marine 
environment. 

Note that thc^ "Area" is earlier defined as the seabed and oce^n 
floor and subsoil thereof, beyond the limits of national jurisdiction. 
The superjacent water column over the deep seabed is not includod. 
Accordingly, refininj^ activities located on the ocean surface in the 
neighborhood of the mining site would appear to fall out«:idR the 
responsibility of the authority. This is given confirmation in the 
description :d activities coverecl in Article 12. in which there is no 
reference to refining anti>*ities. This is a serious omission, as some 
observers believe that the refining activities will create worse 
environmental damages than the extraction activity. The failure of 
Committee HI to involve itself with this area adds to the 
seriousness of the omission. 

Note als(^ that the language of Article 12 is weak, calling for 
appropriate measures to be taken for the adoption of rules, 
standards, etc. What are appropriate measures? How soon are they 
to be taken? Within the authority itself. Articles 28 and 31 would 
establish a technical commission to. inivsaliQ, prepare assessments 
of the environmental implications of activities iii the area, consider 
and evaluate these assessments, and recommend rules and 
regulations concerning the protection and preservation of the 
marine environment to the Council, In turn theCouncil shall adopt 
rules and regulations. No environmental impact statements are 
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apparently required of coinpcinies or governments proposing to 
enj^a^e in niining.-^^ Finally, Annex I of Part I of the SNT contains 
the following language: 

In respect of rules, regulations and procedures for the 
following subjects the Authority shall uniformly apply the 
objective criteria set out below: 

( 17)Prot(fction of the marine environment. The Authority 
shall take into account in adopting rules and regulations 
for the protection of the marine environment the extent to 
which activities in the Area such as drilling, dredging, 
coring and excavation as well as disposal, dumping and 
discharge in the Area of sediment or wastes and other 
matters will have a harmful effect on the marine environ- 
ment. 

The obligation to "take into account" is not particularly reassur- 
ing. 

Options for the United States 

The preceding analysis has set forth some basic principles 
concerning ocean environment policies, described important 
issues that remain open, and has analyzed the Geneva text with 
regard to the marine environment. In doing so, it proved useful to 
separate out environmental management questions from those of 
environmental jurisdiction, although the two were shown to be 
closely linked. Criteria for evaluating ocean environmental policy 
were presented in the introduction and elaborated in the text. These 
criteria apply more strongly to managemeiit than to jurisdictional 
questions. UNCLOS is primarily concerned with jurisdictional 
issues. Therefore ocean environment policies cannot be directly 
evaluated, but an assessment must be made of the policy 
implications of alternative environmental jurisdictional outcomes. 

Options for U.S. policy can be categorized along three dimen- 
sions: 

1. According to the results of UNCLOS 

a. no treaty 

b. treaty similar to Geneva single negotiating text 

c. an "improved" treaty 

2. According to particular pollution problems 

a. land-based sources 

b. vessel source pollution 

c. activities within the economic zone 
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(i activities in and under the high seas 
3. According? to institutional modes of action 

a. unilateral U.S. action 

b. regional bodies 

c. bodies set up by specific conventions 

d. international bodies such as IMCO 

e. United Nations Environmental Programme (UNEP) 

f. a new international marine environmental authority 

A full discussion of each would require up to 72 separate cases, 
and would be needlessly tedious and confusing. Instead we make 
the following points. 

1. An International Environmental Agency, with broad 
powers to deal with all major sources and types of 
pollutants and to manage the environmental resources of 
the oceans from a global perspective, would be a desirable 
jurisdictional outcome on economic and ecological 
grounds. The problems of choosing abatement levels, 
shunting, dual standards, coastal state jurisdiction, and 
land-based sources would be reduced* Such a regime is not 
at all likely, in part because of the loss of national 
sovereignty; alternative arrangements are necessary, 

2. If the ultimate treaty looks like theSNT, it does not appear 
that U.S. environmental interests would necessarily be 
immediately and seriously -imaged. By U,S, environ- 
mental interests, we mean the ability to pursue rational 
ocean environment policies according to the criteria for 
rational policy set forth above. The reason the SNT would 
not directly damage U.S. interests is that the provisions 
are sufficiently broad to allow the United States to initiate 
and support a wide range of marine environment 
agreements. Most of the institutional modes can be 
activated— reliance on the UN Environmental Programme 
for certain mnritoring, information exchange, and coor- 
dination functions, strengthening IMCO with regard to 
vessel source pollution, concluding regional agreements 
where appropriate, etc. 

At the same time, it should be clearly recognized that 
adoption of the SNT in its present form would impair the 
longer term chances of developing rational environmental 
policies. This is because jurisdiction over the economic 
zones (the environmentally most sensitive area) would go 
to coastal states without effective safeguards by the 
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inli»rnational community. Such a system would reduce but 
not preclude rational environmental management. 

The option of working for an "improved" SNT would be 
better for U.S. interests than settling for the current text as 
it concerns environmentalquestions. Modifications might 
include an explicit requirement either to convene an 
international conference to establish international 
regulations on offshore oil production or to expand the 
IMCO Environment Committee functions to include 
monitoring and rulemaking in this area. Also, the seabed 
authority could be given responsibility for open ocean 
refining activity and thedraft language could be tightened. 
Internationally formulated minimum standards for ac- 
tivities within the economic zone would help protect the 
interests of the United States and the international 
community. 

Another option is no treaty, with unilateral extensions of 
coastal state jurisdiction. This outcome would not 
necessarily damage U.S. ocean environment interests if 
other modes of ocean environment policy formation are 
actively pursued. Indeed, the emphasis in UNCLOS on 
questions of jurisdiction rather than management, suggest 
that these other modes should be activated in any event. 

The three options described above, current SNT text, 
"improved" text, and no treaty, all suggest that U.S. ocean 
environmental interests will require use of a variety of 
other channels and fora. Regional agreements for semi- 
enclosed areas seem particularly promising, as fewer 
parties are involved, the benefits may be more visible, and 
compensation payments easier to contemplate. Moreover, 
pollution problems tend to be more acute in coastal areas 
and in closed and semi-enclosed seas. 

There has been some progress already. The Baltic Sea 
Convention and the Paris Convention concerning the 
North Sea both contain provisions on land-based sources, 
although it is too early to determine their effectiveness. 
Other areas, not necessarily related to the United States, 
which might be subject to agreements include the 
Caribbean, Mediterranean, Caspian and Black Seas, and 
the Persian Gulf. At a minimum a joint commission might 
be established to monitor and recommend on environ- 
mental {and other) issues of shared resource use. 

The United States has a general interest in preserving the 
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marine environment, in minimizing tension with develop- 
ing countries over environmental issues, and in assisting 
them in economic development. Accordingly, we should 
not be mdillerent to their environmental use of the oceans. 
At the same time the industrial countries, including the 
United States, are probably pre-empting thegreater part of 
the assimilative capacity of the oceans and contributing 
disproportionately to ocean environmental deterioration. 
It would therefore be equitable and in our interests if we 
provided some form of assistance to them for environ- 
mental control purposes. This nould take several forms 
depending on circumstances. Provision of abatement 
technology and abatement equipment below cost is one 
alternative. Direct payments, perhaps through a regional 
arrangement, is another. Technical assistance in conduc- 
ting abatement cost-benefit analysis is a third. These and 
other policy alternatives should be explored further. 

Unilateral action by the United States (and by others) with 
regard to marine pollution is another option. Unilateral 
action may be especially important with regard to land 
based sources as they are not effectively covered at 
UNCLOS, and regional arrangements may not be easy to 
arrange. In this connection, the incidental benefit to the 
marine environment of measures taken primarily to 
conserve domestic environmental resources will be 
important. The phase-out of DDT in the United States is 
one example. 

In contrast, a unilateral declaration of a 200-mile 
pollution control zone, such as is found in S.1341, may 
damage certain U.S. interests. The bill, which would 
extend U.S. jurisdiction over shipping within the zone, 
would undercut U.S. efforts in UNCLOS to maintain free 
navigational rights subject to internationally formulated 
environmental standards. Even if no treaty is produced at 
UNCLOS, vessel source pollution should be regulated by 
an international body such as IMCO for the reasons 
explained earlier. 

One conclusion from this chapter is that the data base for 
establishing ocean environment controls remains weak. 
The United States can continue to improve its own 
research capability in this area in both the natural and 
relevant social sciences. Research results can be dis- 
seminated, internationally as well as domestically, and 
especially to developing countries. 
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' A Ij'cliiuc.il definition (»f marine pollution niij^ht br rj»riprocnl t?xtt?rnal 
i»nvir(ninitMir.il disocfuionues cjffet:rin^ an international common property resourco. 
A vvidrly used international definition is the introduction, by man. ol" substances or 
energy inl»J tht marine environment with deleterious effects such as health hazar(is, 
harm to livn j> resources and marine ecosystems, damages to amenities or 
interference with lej^itiniate uses of the sea. 

- This section is taken from C. Pearson. "International Fxternalities: The Ocean 
Knvironment." paper presented at the Kor(i Foundation Symposium on lnt«?rnotioMo/ 
Ki ttno/nic Duncn.sMuis of Kn vironmtJritol \1ono>;einen(. New York University. April 
17-18. lt|75 (t(. be published), 

* KPA estimates total hydrocarbon emissions for the United States at 27.3 million 
tons f»»r H)7(). Emissions reaching the oceans are estimated at .b million tons. 

* The rxlent of ocean environment deterioration is not examined here. There is no 
(piestion that local deterioration is widesprea(l. The extent of more global threats, 
imdudiri^ the open oi ' ans. through pesticides, heavy metals, petroleum, etc. is more 
controv ersial. 

^ Specifically, real resources would have been wasted by denying free access and 
throui^b unnecessary enforcement costs. 

An excepti >nmay be there^irmal convention for the prevention of pollution from 
land based sources jii^ned in Paris. 1974. It is too early to evaluate the effectiveness 
(d this instrument. 

* (!(Uisidere(* to be iJ-mile territorial sea plus g-mile contiguous zone. 

It should be emphasized that the criterion of economic raiionality embraces not 
only benefits and costs that are readily measured in monetary terms, but also 
environmental services which contribute to welfare such as aesthetic enjoyment of 
natural resources. 

^ More form dly. the mar^mal abatement costs amonfi waste disposers should be 
equal. 

A system td effluent charges correctly set will provide an incentive for polluters 
with a cheap alternative to ocean disposal to undertake more abatement than those 
facing hi^h alternative costs. Thus greater abatement can be accomplished at a 
lower real resource cost. 

See Pearson, op. cU. 

If damage.-; are stri(;tly local, in the sense that the coastal state both pollutes and 
bears the full (damages, unilateral action will achieve optimal abatement levels. This 
is a trivial ffir niilation of the problem, however. 

The free rider problem in negotiations arises because one or more participants 
may be reluctrni to reveal their true preferences, hoping for the group as a whole to 
give them a "f;ee ride." 

Optimal abatement levels would equate the marginal abatement cost from each 
source with marginal benefits to itself and all others. 

'■•The Oceai Dumping Convention resolves the dilemma by according wide 
discretionary power to domestic authorities. Accordingly, members of the 
agreement retain the right to choose their own abatement objectives. This does not 
apply to the so-called blacklist items. While it is correct to modify abatement levels 
in light of local conditions, an agreement that leaves standard setting to national 
authoritivs is not much improvement on unilateral action. 

For example, the Ocean Dumping Convention was developerl concurrently with 
U.S. legislatio.i. 

For example, sewage sludge can be disposed of through river and marine 
outfalls, ocean dumping, burning, and land disposal (with possible leaching and 
contamination of grounrl waters). 

'■^ Crmsider Philadelphia, which currently dumps 150 million gallons of sewage 
sludge iinnually less than 40 miles from Ocean City. Marvland. At EPA permit 
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hiMiiiiMs. city oliici.jls cliuintMi that hiyh ln'iivy ni»!tiil content (500 lbs. mercury. 
12,001) Ihs. c.uirTuum) precludes hurniny, thiit hmd disposcil sites lire unaviulable, 
iinil thnt the only alternntive to oceiin dumping? is disposiil in the Dehjware River. 

Arlidr fi, P.jrt 111 of the Infoniiid Single Ne^J uatiny Text. 

In thr Tr.Ml Smelter Arbitrntioii Cijstj. smelter oper.Uion ^ in Canada were 
causing atmospheric pcdiution damages lo trees and crops in die United States. The 
rribunal examininij the daint htdd that when serious injury is established it is 
indawful for one stale lo permit activities which directly damage another state. 
Ciiniida complied and modified its (icliviti(>s. 

Arlicles 2. 4. f) of Pari 111. 

Article 42. Part 111. 
- ' Arthdes 18 and 24 of Part 111. SNT. 

The enthusiasm with which the technicid commission will undertake its 
enviri)nmenlal responsibilities is not known. According to Article 31 its members 
should have (]ualifications and experience in marine mininj^ and niinc»ral processing, 
etc.. but als(i in ocean and environmental sciences. 
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CHAPTER 6. 



FISHERIES 



Introduction 

U.S. fishing activities fall into several categories— recreational 
or sport fishing, scientific research and commercial fishing. The 
commercial fishing industry shares a single goal— to produce and 
market seafood. Apart from this common purpose, the industry is 
highly fragmented. It is divided into producing and processing 
segments, but more important from a law of the sea point of view is 
the division of industry according to location of fishing effort and 
species harvested. In terms of area fished, some segments of U.S. 
industry fish off the U.S. coast while others fish in distant waters. 
Coastal fishermen harvest a variety of species which are found, for 
the most part, within* 200 miles of shore. Different international 
legal regimes presently apply to sedentary living resources of the 
continental shelf as compared to pelagic (oceanic) species. U.S. 
fishing for anadromous species (those spawning in fresh waters) 
takes place relatively close to or in the spawning rivers although 
salmon may travel far beyond 200 miles from shore. Distant water 
U.S. fishing can similarly be divided according to species 
harvested. Operating out of San Diego, the U.S. tuna fleet is 
harvesting a highly migratory species that ranges great distances, 
within and beyond 200 miles from shore. The U.S. shrimp fleet, on 
the other hand, fishes within 200 miles of shore off the United 
States. Mexico, Brazil, and other Latin American nations. 

A number of factors are relevant to a review of U.S. policy 
options concerning fisheries. They include the economic value of 
fisheries to the United States as well as the domestic politics of 
fishing, and international political and legal factors. A brief review 
of the evolution of U.S. fisheries policies in the context of the UN 
Law of the Sea Conference provides the background for understan- 
ding present U.S. policy and the U.S. reaction to the single 
negotiating text that emerged from the Geneva session of the 
Conference. The outcome of the Conference is one of several 
variables that set the parameters for determining U.S. policy 
options. Among the criteria for evaluating fisheries options are 
management goals of economic efficiency and feasibility goals in 
terms of internationally vi^l,e^ ip|)des of action. 
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Economic Value of U.S. Fishing^ 

Among fishing nations, the United States ranks fourth in termsof 
value and fifth in volume of fish harvested. While the United States 
fishes off the shores of other nations, the bulk of its catch is taken 
off the North American coast, and over GOpercent of its commercial 
marine catch by volume is taken within 12miles of shore. Of marine 
resources harvested off the United States, U.S. fishermen caich less 
ihcin 25 percent, while the remainder goes to foreign fisheries. 

In 1974 the total value of the 5.1 billion pounds of U.S. 
commercial landings was over $957 million, while fish imports 
amounted to $1.7 billion. Fish products worth S2.8 billion were 
processed from domestic and imported raw materials. In 1973 there 
were around 87,200 full-time and 73,000 part-time fishermen in the 
U.S., and processing and wholesale plants employed a seasonal 
average of around 93,700. Of the landed value of U.S. fish, the 
salmon industry accounts for $121 million, and the tuna industry 
for $163.7 million. The shrimp industry, at $177.9 million in 1974, is 
the leading U.S. dollar producer, amounting to around 19 percent of 
the revenues generated from the American fishing industry. The 
distant water vessels of the U.S. shrimp fleet are among the most 
efficient and well equipped and account for catches equivalent to 
about a sixth of the entire U.S. shrimp catch in the Gulf of Mexico. 

In addition to the above mentioned salmon, tuna, and shrimp, 
other species caught by U.S. vessels within 200miles of U.S. shores 
account for $470 million. Approximately $1.2 billion was spent on 
recreational fishing in 1970, the latest year figures were available. 

Domestic Politics of Fishing 

Although fishing, in economic terms, is less important than other 
U.S. interests such as offshore petroleum, politically, the fishing 
interest i.s powerful. Fishing was once the foremost industry of the 
United States. Although the United States has slipped from first to 
fourth place among fishing nations, the fisherman continues to 
occupy a special social and cultural role in this country. The lone 
fisherman exemplifies a way of life, much as the small farmer once 
did, in American history. While the nation's farming has become a 
large-scale operation, the same transition has not occurred in most 
segments of 'he U.S. fishing industry. Indeed, large-scale fishing 
off U.S. shores is associated with foreigners— with Soviet and 
Japanese fishing fleets and factory vessels. Therefore, although the 
U.S. tuna fleet is themost modern in the world, thepopular imageof 
highly mechanized fishing fleets is associated with foreign 
operations. 
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To some extent the fact of foreign fishing activities has 
contributed to the political effectiveness of U.S. coastal fishing 
interests. The foreign fisherman has no votes and has served, 
therefore, as a convenient stimulus for congressional action to 
extend U.S. fisheries jurisdiction. Such extension would seem 
politically costless were it not for the international repercussions 
that would affect political relations with the Soviet Uniort and 
Japan as well as other U.S. interests in the oceans. Since salmon 
range far beyond 200 miles from shore, a 200-mile limit would fail 
to protect them and would also invite action against U.S. distant 
water fishing interests such as shrimp and tuna. For this reason, the 
salmon, shrimp and tuna segments of theU.S. fishing industry have 
opposed 200-mile legislation. Due to the impetus behind such 
legislation, opposition to the bill by segments of the fishing 
industry is perhaps more politically effective than the opposition of 
the Departments of State and Defense. These agencies have 
consistently warned that U.S. global and maritime interests would 
be seriously affected by the retaliatory or imitative actions that 
would follow a unilateral extension of U.S. fishing jurisdiction. 

Despite these admonitions, the U.S. Senate piSsed a 200'-mile 
extension bill (S.1988) on December 11, 1974 by a vote of 68 to 27. 
This legislation was designed to extend the U.S. contiguous 
fisheries zone to 200 nautical miles (including' the territorial sea) 
and give the U.S. management authority over salmon spawning in 
U.S. rivers throughout their migratory range. As drafted, the 
measure would have terminated when the Law of the Sea 
Conference reached an agreement on an acceptable treaty. S. 1988 
lapsed with the 93rd Congress but was reintroduced in both houses 
of the new Congress. A large number of fishing bills, embodying 
substantially different approaches to fisheries management, were 
subsequently introduced before the 94th Congress. By the summer 
of 1975, the House Merchant Marine and Fisheries Committee saw 
the advisability of combining the various bills into asinglepieceof 
legislation that would satisfy diverse fishing interests. According- 
ly. H.R. 200 was "marked up" with amendments that attempted to 
resolve some of the critical points at issue in earlier bills. 

An examination of some of these earlier bills, together with the 
responses they elicited, provides a useful insight into the various 
groups that havebeen actively concerned with thedeterminationof 
U.S. fisheries policies. In its original form. H.R. 200 reflected, 
primarily, a concern for U.S. coastal fishing interests. It provided 
for the extension of U.S. fishing jurisdiction to 200 miles, and over 
anadromous species wherever they might migrate in the oceans. It 
called for managing highly migratory species, such as tuna. 
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through international arrangements. The coastal fishing industry 
supported H.R. 200's immediate acceptance to prevent further 
depletion of offshore fisheries. Despite provisions for anadromous 
and highly migratory species, the bill was opposed by the tuna and 
salmon industries as well as by the shrimp industry. These groups 
pointed out that the bill was simply exclusionary of foreign fishing 
interests without providing for conservation guidelines or for 
fisheries management and full utilization. Spokesmen for the 
salmon industry stated that to proceed unilaterally would not 
protect the fishery since it would require a surveillance and 
enforcement effort far beyond the U.S. capability to implement. 
The United States, it was pointed out, would not even be able to 
enforce a 200-mile fisheries zone, much less an extended regime for 
salmon. To proceed unilaterally via H.R. 200, in the view of 
noncoastal fishing interests, would simply invite retaliation 
against U.S. distant water fishing without providing an adequate 
scheme for protecting U.S. coastal fishing from overfishingby U.S. 
fishermen. 

An alternative approach was advanced in H.R. 1070 which, with 
its clarifying amendments, was supported by noncoastal fishing 
interests and various internationally oriented groups. It did not call 
for a 200-mile zone and it would have applied conservation 
measures to all fishermen— U.S. as well as foreign— on the basis of 
Article 7 of the 1958 Convention on Fishing and Conservation of the 
Living Resources of the High Seas. According to this bill, the 
Secretary of Commerce would establish conservation measures to 
protect fish stocks in areas believed to be overfished. The United 
States would negotiate conservation measures with appropriate 
foreign fishing nations for a six month period. At the end of the six 
months, if agreement was not forthcoming, the Secretary of 
Commerce could proceed unilaterally to apply conservation 
guidelines to all vessels operating in the designated areas. The main 
advantages of the H.R. 1C70 approach, in theview of its supporters, 
were that it was consistent with international law. preserved the 
U.S. position in the LOS Conference, and did not threaten to 
provoke a rash of unilateral 200-mile extensions by other states. 
Coastal fishing interests opposed H.R. 1070 as worse than no 
legislation at all. They pointed out that only 33 nations have signed 
the Geneva Convention on Fisheries and that Japan and theSoviet 
Union are not among the signatories. These major fishing nations 
would not be bound by legislation based on a treaty to which they 
were not a party. Moreover, the coastal fishing interests ha\e 
argued, a bill which does not discriminate against foreign 
fishermen would threaten preferential rights which U.S. fishermen 
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have already acquired in offshore fisheries. It would lack the 
clarity and effectiveness of a simple move to create a 200-mile zone. 

H.R. 3412 was designed *To Extend the Fisheries Management 
Responsibility and Authority of the United States over Fish in 
Certain Ocnan Areas in Order to Conserve and Protect Such Fish 
from Depletion and for Other Purposes." It was opposed by U.S. 
coastal and distant water fishing interests for different reasons. 
Internationalists and the distant water fishermen objected to its 
provision for establishing a 200-mile management zone although 
they supported many of its ideas for management. U.S. coastal 
fishing interrests, on the other hand, opposed the management 
provisions of H.R. 3412 as an attempt by the Administrator of the 
National Oceanic and Atmospheric Administration (NOAA) to 
gain new, far reaching powers for its National Marine Fisheries 
Service (NMFS). This agency, they argued, has never been 
responsive to the best interests of the fishermen and knows little 
about the fishing industry. Coastal interests preferred to extend 
U.S. fishing jurisdiction immediately and adopt management 
provisions later under a system in which they would have agreater 
input than provided for in H.R. 3412. 

The premise behind H.R. 3412 was that management provisions 
must be spelled out in any move to extend U.S. fisheries 
jurisdiction. The bill would have given the NOAA Administrator 
the authority to promulgate management regulations to conserve 
offshore fisheries and would have created agencies to manage 
fisheries at the State, regional and national levels. It would have 
established an advisory board and council for public input into 
fisheries management. Among the provisions of H.R. 3412 was a 
basis for determining license fees which would have provided that 
ten percent of fees collected from foreign vessels fishing in the U.S. 
zone would be used to defray the cost of licenses required of U.S. 
vessels fishing off other nations. In this and other respects, H.R. 
3412 was applicable to a post-treaty as well as a pretreaty 
situation, assuming the treaty favors 200-mile economic or 
resource zones. 

The marked up version of H.R. 200, which differs in some 
respects from its companion bill in theSenate {S.961), doesattempt 
to accommodate the interests of those segments of the industry 
which had responded negatively to its earlier coastal orientation. It 
provides th^t by July 1976 the United States would declare 
authority over coastal and anadromous species, managing coastal 
resources out to 200 miles and anadromous stocks on thehigh seas. 
To satisfy the U.S. distant water fishermen, the bill requires the 
Secretary of State to negotiate access for U.S. fishermen to fish 
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slocks within 200 miles of foreign nations. If a nation refused to 
negotiate in good faith, it would be prohibited from exporting 
seafood into the • -nited States. The bill does not include provision 
for highly migratory species, indicating that they are to be 
reguUit«(l by international commissions. It does, however, es- 
tablish a rather complex management plan for the purpose of 
achieving ''optimum sustainable yield"— a goal which is defined to 
include biological, ecological, economic and social considerations. 

While the Congress worked to develop a compromise that would 
satisfy diverse fishing interests, officials in the Department of 
State contumplated drafting legislation that would preserve 
relations with foreign governments whilemeetingdomestic fishing 
needs. Ultimately the State Department resolved to oppose 
unilateral fishing legislation on the grounds that the international 
resolution of the law of the sea issues was preferable to proceeding 
unilaterally. The Secretary of State, in an address before the 
American Bar Association, specifically linked the Administration's 
opposition to 200-mile legislation to a U.S. resolve to conclude the 
Law of the Sea Conference in 1976.- 



U.S. Policy and the Law of the Sea Conference 

The domestic debate over legislation has been strongly affected 
by the international context. Major international factors are heavy 
offshore fishing by foreign nations, the extension of fisheries 
jurisdiction by other nations (ten countries have unilaterally 
extended their jurisdiction to 200 miles), and the ongoing UN 
Conference on the Law of the Sea. Among the many issues under 
consideration by the Law of the Sea Conference, fisheries is one of 
the most complex and most sensitive politically. At the inter- 
national level, it provokes divisions between the North and South, 
between the distant water and coastal fishing states, and between 
the land-locked and gp'^graphically disadvantaged states, and 
neighboring coastal stales. 

Evolution of U.S. Policy 

The U.S. fishing interest is beset by divisions within the fishing 
industry, international disagreements about the ocean regime, and 
differences of opinion with other U.S. ocean interests. All of these 
variables must be taken into account in understanding the 
evolution of U.S. fisheries policy in the con text of the Law of the Sea 
Conference, In the events leading up to the Conference, the first 
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official U.S. policy statement dealing with fisheries was made in 
February of 1970, At that time, the U.S. Government indicated its 
willingness to negotiate an international treaty that would fix the 
limit of the territorial sea at 12 miles, provide for freedom of transit 
through and over international straits, and carefully define 
preferential fishing rights for coastal states on the high seas. This 
tripartite set of proposals reflected a balanced set of quid pro quos 
from the U.S. point of view. The United States would recognize 12- 
mile territorial seas only if freedom of transit were guaranteed 
through straits that would be overlapped by 12-mile territorial 
waters. Preferential fishing rights were included as a third part of 
the package with the hope of appeasing coastal fishing interests at 
that time. Nine Latin American nations had claimed zones of 200 
miles, avowedly to protect fishery resources off their shores. To 
halt the trend toward such claims and to induce these nations to roll 
back established claims, the United States proposed that special or 
preferential rights to offshore living resources be granted to coastal 
states. According to the concept of preferential rights* a coastal 
fishing nation would be able to reserve a portion of the catch off its 
shores for its own fishermen. The amount would be determined by 
the coastal .state's economic dependence on or extent of investment 
in offshore fisheries. The 1970 proposal deliberately avoided the 
concept of a fishing zone that might ultimately evolve into a fixed 
area of expanded coastal state jurisdiction. 

A notcible feature of the 1970 tripartite policy was the lack of any 
input by domestic fishing interests. The U.S. provisions on 
fisheries sought to balance Soviet and Japanese distant watpr 
fishing interests with the coastal interests of developing nations in 
order to persuade the latter to accept 12-mile territorial seas and 
freedom of transit through straits. In effect, the U.S. fisheries 
position in 1970 was designed to meet the concerns of other nations 
for the purpose of facilitating an international agreement on straits. 
The reasons for the lack of an industry input into fisheries policy 
were twofold. In the first place, fishing interests were simply not 
aware that discussions affecting their interestshad been underway 
within the U.S. Government and with other governments. 
Secondly, the differences between various segments of the industry 
made a policy input difficult. 

The February 1970 statement on fisheries, although sketchy, was 
sufficient to alert the industry to discussions in progress and toact 
as an inducement to concerted action. Distant water segments of 
the U.S. fishing industry had the same negative reaction to a 
preferential rights approach as the Soviet Union and Japan. The 
U.S. coastal fishermen, like developing coastal nations, favored 
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expanding coastal state fishing rights and were happy to see 
movement in this direction. Neither segment of the industry, 
however, was happy about being excluded from policy 
deliberations. Despite their differences, coastal and distant water 
fishing interests recognized that they would have to act in concert if 
they were to have an input into U.S. fisheries policy. 

In order to gain a voice in policy formulation, the fishing industry 
began to e\ert pressure on a number of fronts in 1971. With 
congressional support, two executive branch voices for the 
industry gradually strengthened their positions vis a vis otiiur 
actors in thi? law of the sea policy process. In theState Department, 
the Special Assistant to the Secretary for Fisheries and Wildlife 
was appointed the Coordinator for Marine Affairs in January 1971. 
Thi» creation of the National Oceanic and Atmospheric Administra- 
tion in the Commerce Department in 1970 had seen the transfer of 
Interior's Bureau of Commercial Fisheries to NOAA's National 
Marine Fisheries Service. No longer having to compete with 
petroleum interests for the attention of top officials in Interior, 
fisheries interests were able to play a larger role in LOS fisheries 
policy with the help of NOAA officials. Tht industry has exerted 
leverage on theCongress not only at theStale level but also through 
its various Washington offices and through the National Fisheries 
Institute md National Canners Association. When a private 
Advisory Croup on La w of the Sea was formed in 1972, the industry 
mobilized its congressional support to obtain two seats on the U.S. 
delegation for its fisheries subcommittee. While the extra seal 
reflected continuing (lifferences among coastal, anadromous and 
distant water interests, the desire for a voic** in the policy process 
promoted a degree of cooperation. 

The adoption of the"species approach" asofficial U.S. policy was 
the most notable product of industry cooperation. It was first 
elaborated, together with the U.S. position on straits and the 
territorial sea, on july 30, 1971, before the UN Seabed Committee, 
The species approach applied the concept of coastal state 
preferential rights to coastal and ana(lrom(»us stocks of fish beyond 
an exclusive fishing zone of up to 12 miles. Coastal states would not 
have preferential rights lo highly migratory oceanic species such as 
tuna, thereby protecting the U.S. fleets off the we;it coast of Latin 
America. To provide for U.S., Soviet, and japanese fishing off the 
shores of oilier nations— at least temporarily— the United States 
proposed that the fishing capacity of a coastfd state be used to 
dote rmine t lie ex tent of its preferent iai rights in its offshore fishery. 
As that capacity expanded, so would the coastal nation's 
preferential rights, leaving, of course, the problem of how to phase 
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out fishing i?fforts of other nat ions in the area. To deal with this and 
other problems, the U.S. proposal included provisions for inter- 
national cooperation in inspection and dispute settlement as well 
as joint conservation measure ^ prevent overfishing. Only if all 
other measures failed was ui. .eral state action deemed accep- 
table. Like the 1970 U.S. seabed proposal, the U.S. species approach 
of 1971 envisioned a stror^ role for international and regional 
organizations in the reguU .'' ii of high s«as resources and sought 
thereby to reduce pressure for unilateral extension of coastal state 
control over offshore resources. 

As cliiborated in 1971 and as revised in 1972, the species 
appi w [i ^^'presented an effort to accommodate U.S. fisheries 
policy ((I A\e prevailing trend toward resource zones of up to 200 
miles. Ccinada's expanded fishery jurisdiction had gone into effect 
in February 1971. Brazil had applied restrictive fishing measures to 
a distance of 200 miles. Most significantly, even Malta's Am- 
bassador Pardo had spoken out in favor of a 200-mile resourcezone. 
Within the government the issue of fisheries received agreat deal of 
attention throughout 1971, The viability of applying the 
trusteeship concept to fishery resources or alternatively of 
accepting functional or resource zones was the subject of a National 
Security Study Memorandum soliciting agency responses. The 
objective of this review was to straighten out U.S. policy priorities 
among the diverse issues under consideration by the United 
Nations Seabed Committee. The apparent result of the review was 
to disentangle fisheries from other considerations. 

In August 1972. when the United States next introduced draft 
articles on lish^ries to the UN Seabed Committee, they were no 
longer iiiikiMi lu territorial sea and straits policy. In the fisheries 
articles as well as in seabed policy statements, there were further 
concessions granting the coastal state jurisdiction over offshore 
resources. U.S, distant water fishing interests played a role in 
drafting the article, as evidenced by retention of the species 
approach, but majority international sentiment for wide fishing 
zones was also a major factor behind the 1972 revisions in U,S. 
fisheries policy. The new articles provided that the coastal state 
would regulate harvesting of coastal and anadromous species and 
that international fisheries organizations would regulate highly 
migrc^tory stocks. The coastal state had the right to reserve to its 
flag vessels all the stocks it could harvest. Above that level and to 
the point of scientifically determined maximum sustainable yield, 
the coastal state would grant access to other fishing states with 
priority to those historically fishing the area and then to other 
states in the region. As its own fishing capacity increased, the 
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coastal stale would reduce the amount of catch allocated to the 
other states. 

The United States reiterated the species approach in meetings of 
the Seabed Committee in 1973. Then at the 1974 Caracas session of 
the Law of the Sea Conference, the U.S. moved to accept a 200-mile 
resource zone. The U.S. draft articles on the economic zone and 
continental shelf^ attempted to combine the species approach with 
a zonal approach. The articles stipulated that the coastal state 
would exercise jurisdiction and sovereign and exclusive rights for 
the purpose of exploring and exploiting the natural resources of the 
200-mile zone. In regulating fisheries within the zone, the coastal 
state would insure conservation and full utilization of the 
resources. The coastal state would establish the allowable catch, 
within which limit it would harvest up to its full capacity. 

Traditional fishing states and states of the region would be 
licensed for a reasonable fee to harvest the remainder of the 
allowable catch. Fishing for anadromous species would be 
prohibited except as authorized by the state of origin. And 
management of highly migratory species would be governed by 
regulations established by regional or international organizations. 
The organization would establish allowable catch, allocation 
regulations and rules for the collection and payment of licensing 
fees. 

Since Caracas, the U.S. species approach to the 200-milezone has 
remained unchanged. The evolution of the U.S. fisheries position 
after 1970 in an increasingly coastal direction and the U.S. 
acceptance in 1974 of a 200-mile resource zone were in response to 
strong domestic and international pressures. The pressures to 
expand coastal state jurisdiction have remained constant— both 
domestically and internationally — since the Caracas session. The 
Administration, however, appears committed to opposing these 
pressures, at least until the 1976 meeting of UNCLOS IIL 

The Single Negotiating Text 

While the Geneva session of UNCLOS III witnessed an 
increasingly complex set of political interactions, particularly with 
the fragmentation of the Group of 77 on some issues and the 
emergence of the land-locked and geographically disadvantaged 
states, the concept of a 200-mile resource zone seems to have 
achieved a high degree of acceptability. There remain, however, 
significant international differences of opinion with regard to the 
actual powers of states within 200-mile zones. At one end of the 
spectrum, a few South American states support a 200-mile 
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territorial sea or its functional equivalent. At the other end of the 
spectrum, the United States and other maritime nations would like 
to see coastal state jurisdiction in the zone limited to the 
management of resource-related activities with strong inter- 
national rights and regulations to apply to other activities in the 
zone. 

In many respects, the single negotiating text produced by the 
chairman of Committee II does not protect U.S. distant water and 
maritime concerns in an offshore zone. This is especially true of the 
texts's provisions on highly migratory fisheries. With regard to 
coastal and anadromous species, however, the U.S. position hnH 
been substantially realized. The Committee II text deals with 
fisheries only under the heading of the exclusive economic zonu, 
Article 45 grants the coastal state "sovereignty rights for the 
purpose of exploring and exploiting, conserving and managing the 
natural resources, whether renewable or non-renewable," of the 
exclusive economic zone. Coastal state rights and responsibilities 
include the right to determine the allowable catch of living 
resources in the zone for the purpose of achieving the maximum 
sustainable yield of fisheries populations (Article 50). This 
determination should take into account the best evidence available 
to the coastal state. Data relevant to the conservation of fish are to 
be contributed through appropriate international organizations 
and by all states concerned with a fishery. 

The coastal stale is also given the right to determine the 
"optimum utilization" of living resources in its zone (Article 51). 
Where the coastal state does not have the capacity to harvest the 
entire allowable catch, it shall give other states access to the 
surplus, taking account of various factors such as the importance of 
the resource to the coastal state, the interests of neighboring land- 
locked or geographically disadvantaged states, the interests of 
other states in the region, and the concerns of states that have 
traditionally fished the area. In this listing, the interests of distant 
water states traditionally fishing within 200 miles of shore appear 
as one of several considerations— a fact that may prove dishearten- 
ing to the U.S. shrimp and tuna fleets. The terms and conditions 
which may be established by coastal state regulations are 
numerous and far-reaching. The coastal state may issue 
regulations regarding licensing, the size of licensing fees, the 
species that may be paught, the size of the quotas, the seasons and 
areas of fishing, the gear to be used, the age and size offish that may 
be caught and the information to be required of fishing vessels. 
Coastal state regulations may also apply to fisheries research, 
which il will authorize and control, to the disposition of samples, to 
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the placing of trainees on research vessels, to the landing of all or 
part of the catch of research vessels in theports of thecoastal state, 
and to requirements for training personnel and transfer of fisheries 
technology. 

Apart from an annex listing highly migratory species of fish, the 
Committee 11 text has only one article dealing with migratory 
species. Article 53 describes regulation of this fishery as **reg»j!a- 
tion by the coastal state in its exclusive economic zone of fishing for 
the highly migratory species listed in the annex." To ensure 
conservation and optimum utilization of such species, the **coastal 
State and other States whose nationals fish highly migratory 
species in the region shall cooperate directly or through ap- 
propriate international organizations." This article does ^ot go far 
toward meeting the U.S. position that highly migratory species 
must be regulated by regional organizations if they are to be 
effectively managed. 

In a sense. Article 54 dealing with anadromous species is more 
successful in positing a cooperative approach to the management of 
the species in question. It states that the coastal state in whose 
rivers anadromous stocks originate "shall have primary interest in 
and responsibility for such stocks." The state of origin shall 
establish regulatory measures for fishing within theeconomiczone 
and for fishing by other states in other areas. After consultation 
with other states fishing these stocks, the state of origin may 
establish total allowable catches for stocks originating in its rivers. 
Fishing for anadromous stocks shall be conducted only within 
exclusive econoipic zones except when this provision would result 
in economic dislocation for other states. The state of origin **shall 
co-operate in minimizing economic dislocation in such other 
States." taking into account the normal catch, mode of operation 
and areas fished. The possibility for meaningful cooperation is 
promoted by the provision for special consideration in harvesting 
of stocks to be given to those states that participate by agreement 
with the state of origin on measures to renew anadromous stocks, 
particularly through expenditures for that purpose. Thus, special 
expenditures to maintain spawning rivers could be the joint 
responsibility of all states interested in fishing the stock. The 
article dealing with anadromous species is the only one in which 
cooperative approaches are spelled out-perhaps because the 
salmon issue was viewed as a problem among developed states by 
the El Salvadorian chairman of the Second Committee. In all other 
articles on fisheries, the rights of the developing coastal state are 
stressed. 

Articles 57 and 58 dealing with land-locked and geographically 




disadvantaged states would appear to be similarly biased in favor 
of developing coastal states. Although article 57 provides that 
land-locked states have ''the right to participate in the exploitation 
of the living resources" of the zones of adjoining coastal states, this 
right is to be exercised "on an equitable basis, taking into account 
the relevant economic and geographic circumstances of all the 
Stales concerned/* Similarly, developing coastal states of a region 
which can claim no zone of their own or are "particularly 
dependent for the satisfaction of the nutritional needs of their 
populations" on fishing in the zones of neighboring states have the 
right to fish in the zones of other states in the region "on an 
equitable basis," taking economic and geographic circumstances 
into account. Land-locked, geographically disadvanted, and 
regional fishing states are somehow to pursue this right with states 
concerned through bilateral, subregional or regional agreements. 
The stress on coastal state rights elsewhere in the text would give 
other states— whether land-locked, traditional fishing states, or 
disadvantaged states— little leverage to effect a cooperative 
management approach, much less a right to fish. Indeed, it is not 
difficult to foresee unconstrained authority in the hands of coastal 
states. 

The provisions of article 60 with regard to enforcement bear out 
the primacy of the coastal state. In the exercise of its sovereign 
rights the coastal state may "take such measures, including 
boarding, inspection, arrest and judicial proceedings, as may be 
necessary to ensure compliance with the laws and regulations 
enacted by it." Nowhere in the articles on fisheries is there any 
reference to provisions for compulsory settlement of disputes. The 
coastal state is rule maker, enforcer and arbiter when it comes to 
fishing activities in its 200-mile zone. 

The U.S. reactions to the fisheries provisions of the Geneva text 
are several. The U.S. Government will probably find the absence of 
restrictions on coastal state rights unacceptable although the 
provisions for coastal state management will probably be sup- 
ported. Indeed, should a treaty be enacted listing possible coastal 
state regulations along the lines of the Geneva text, the Federal 
Government would have very useful leverage vis a vis U.S. coastal 
fisheries for enacting national management legislation. Thecoastal 
fishing industry, on the other hand, supports the strong emphasis 
of the text on coastal state rights in the economic zone but argues 
that the government cannot await a law of the sea treaty and that it 
must proceed unilaterally to enact 200-mile legislation. These 
interests do not favor the provisions of article 51 which spells out 
possible coastal state management regulations. They prefer to 
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2xtend offshore jurisdiction first and attend to management 
problems later. The tuna industry is understandably distressed 
with the text's provision for coastal state management of highly 
migratory species with only weak references to international 
cooperation. Anadromous fishing interests, while perhaps wishing 
more protective language, would find a treaty which incorporates 
the Geneva provisions a useful basis for negotiating with states 
fishing U.S. salmon. 

As discussed earlier, the Geneva texts are the product of the 
chairmen of the three main committees and. as such, do not 
necessarily reflect a negotiated treaty outcome. The extent to which 
the provisions of the text approximate theoutcome that would have 
been reached if an item had been negotiated varies from issue to 
issue. In the case of the provisions on fisheries, the Committee II 
chairman relied to a substantial ex*ent on the text negotiated 
within the Evensen group,^ except' for the article on highly 
migratory species. The fisheries provisions might therefore be 
viewed as approximating the outcome that would have been 
negotiated. Of course, whatever the language of the Geneva text, it 
is not at all certain that a final treaty will embody similar 
provisions, or even that there will be a final treaty. 



Options for the U.S. 



U.S. policy options in the area of fisheries may bti considered in 
terms of several criteria. These may be divided into two sets of 
issues: economically efficient management of the resource and 
feasible modes of action to implement management goals. 
, Economic as well as biological management goals may be pursued 
in the context of an international fisheries regime. Other aspects of 
an economically and biologically rational fisheries policy would 
include the establishment of property rights through management 
schemes for ecological systems of fish, on a species by species, 
zonal or regional basis, as appropriate. Difficult political issues 
which must be considered are: the legal content of coastal zones; the 
extent of coastal state authority; the terms of access for states 
exploiting a fishery; and special rights forcategories of states such 
as land-locked and developing states. The implementation of U.S. 
policy options may be considered in terms of the available modes of 
action. These range from strictly national decisions through 
international cooperative arrangements. And finally, U.S. options 
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in the area of fisheries must be considered in terms of the 
international situation that will emerge from the Law of the Sea 
Conference. The international environment will be determined in 
large measures by whether or not there is a treaty and by whether 
the U.S. subscribes to its contents. 

A Management Approach to Fisheries 

Historically, the focus of national and international fisheries 
regulation has been biological. Most management schemes and 
regional commissions have been established to conserve fishery 
resources or maintain stocks at the level of maximum sustainable 
yield. The 1958 Geneva Convention on Fishing and the Conserva- 
tion of the Living Resources of the High Seas is based on such 
biological goals. Under this type of approach, the assessment of 
stock size, range, recruitment, natural fluctuations of stock, and 
other features has become more sophisticated. Regulatory techni- 
ques based on biological goals include catch quotas, closed areas, 
closed seasons and techniques which alter or restrict fishing effort 
such as boat size, gear restrictions and so on. These methods 
reflecting exclusively biological goals are used by local fisheries 
and international commissions. They have sometimes resulted in 
highly inefficient fishing practices and in overcapitalization of 
some portions of the fishing industry. In recent decades, attention 
has been given to regulatory approaches based on economic as well 
as biological goals. Rather than adopt techniques that hinder 
technological innovation and lead to over-concentration of factors 
of production in the industry, an economic approach to regulation 
would limit the extent of effort in a fishery by restricting access to 
the stock. From a national as well as an international perspective, a 
sound management program would combine biological and 
economic objectives, and would seek to produce the great^i-st net 
economic rciturn where politically feasible. Based on this analysis, 
a second best objective would be the maintenance of maximum 
sustainable yield. 

Fundamental to the problem of management is the establishment 
of clear responsibility for fisheries management Loth now and in 
the future. Assignment of property rights is i:( mplicated hy & fact 
that living resources of the ocean are geogr'^ohically mobi) .nd are 
part of a total ecosystem of the oceans. Tlie tstabli.shm. of 200- 
mile national fishing zones will not be sufiicient if , .Ok. .oesnot 
stay within that area throughout its entire Lfe 'jyc^e. Moreover, 
even where species are stationary, they are dependent upon a total 
ocean ecosystem which transcends the limits of any zone. A coastal 
species may feed on another species that migrates beyond the zone. 
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Similarly, environmental problems are easily transferred from one 
zone to another. The division of the oceans into coastal state fishery 
zones with international areas beyond will therefore beinadequate 
to meet the needs of rational fisheries management for many fishing 
stocks in the absence of strong and effective international and 
regional environmental and resource regimes. 

In the course of determining properly rights in fisheries, a 
number of difficult political problems must be addressed. If coastal 
state fishery zones become the norm, what types of rights will be 
enjoyed by other states— by land-locked states, by other states of a 
region, or by states traditionally fishing an area? The allocation of 
access rights should be determined within the scope of a 
biologically and economically sound management regime. It is 
important that the extension of fishing limits be designed to protect 
fishing stocks and provide a means of limiting effort— not just to 
protect local fishermen from more efficient foreign fishing. 
Important questions must also be confronted as to how state action 
can be harmonized with regional and international fisheries 
organizations to achieve a satisfactory fisheries regime. 

Feasible Modes of Action 

From the U.S. point of view there are several modes of action 
which it, or for that matter other states, may employ to pursue its 
national interest in fisheries. These modes include: national action; 
unilateral moves; bilateral negotiations; regional or multilateral 
cooperative approaches: andglobal international activities. Eachof 
these means can and probably will be employed whether a treaty is 
or is not agreed upon at the Law of the Sea Conference. 

National action includes those measures which are primarily 
domestic in orientation and which would be least affected by and 
have the least effect upon the international situation. Even national 
action, however, will depend for its feasibility in some cases on 
external events. National actions pertaining to fishing off the 
United States might include the development of effective manage- 
ment schemes within areas of U.S. fishing jurisdiction, the 
improvement of the effectiveness of the National Marine Fisheries 
Stirvice as a management agency, or the improvement of Coast 
Guard enforceajent capabilities. Such activities which pertain to 
domest'c jurisdii ti.m would inevitably be affected by the degree of 
international c!cce;)tal)ility that is accorded to a fisheries regime. If 
a regime is .i^rf^ed upon at UNCLOS III, then the adherence of most 
or all states to the regime would facilitate management and 
enfora rnent of revulutions within areas of jurisdiction. Indeed, 
where appi opi iiiio, managerial responsibilities and enforcement 
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costs could bu shared between the United States and other states 
wishing to fish within areas of U.S. national jurisdiction. 

With regard to U.S. distant water fishing, the scope for national 
action is all the more important. National action could include 
reimbursinj.^ U.S. vessels for fines or licenses related to fishing in 
areas claimed by other nations. This would prove particularly 
difficult if the United States were to require licenses for foreign 
fishing in a U.S. zone. It could also prove to be an extremely costly 
course of action. If there is no treaty or if there is a treaty that 
results in a multiplicity of jurisdictional claims, the United States 
would probably find itself reimbursing a larger proportion of fines 
than licensing fees. Moreover, such an approach might encourage 
other nations to subsidize their fishing vessels operating within a 
U.S. national zone. Another form of national action with foreign 
policy consequences that approximate unilateral action is the 
restriction of imports from countries that harass or arrest U.S. 
vessels or for other reasons. The frequency of such incidents and 
the need for such import restrictions will be directly affected by 
whether thore is or is not an internationally agreed fishing regime 
emanating from the Law of the Sea Conference. 

Unilateral actions include actions with direct international 
political consequences. Like national actions, unilateral actions 
will vary depending upon whether there is or is not an acceptable 
law of the sea treaty and upon how long it would t.qke to agree on a 
treaty. Unilateral action differs from national action in its focus. It 
is specifically directed at other nations and as such is more clearly a 
matter of foreign policy. With regard to coastal fishing. U.S. 
unilateral action could be one of two types, depending upon the 
treaty outcome. If an acceptable treaty resulted from theLaw of the 
Sea Conference, the United States could issue regulations or enact 
legislation to implement its provisions vis a visother governments. 
If there is no treaty or if the treaty isunacceptable to theU.S. either 
in whole or as regards fisheries, the United States could act 
unilaterally via legislation or executive decree to determine a 
fisheries regime off its own coasts. A variation on this second form 
of unilateral action would be if the United States proceeded to 
legislate a fisheries regime such as a 200-mile fishing zone even 
before the Conference concluded. 

If the United States were to act before the end of the Conference 
or in opposition to a treaty it found unacceptable, it would 
encounter greater difficulties in enforcing a coastal zone manage- 
ment scheme on other nations in an international atmosphere of 
some resentment. This, of course, would vary according to the 
extent of positive inducements included in the legislation. The 
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approach would, however, adversely affect relations with Japan 
and the Soviet Union. If no treaty results there will still be 
enforcement problems, although presumably less hostility at a U.S. 
action taken in an international vacuum.^ And finally, if U.S. 
unilateral action consisted merely of regulations and legislation to 
implement a treaty, it would encounter the fewest difficulties in 
enforcement. Not only would enforcement visavisothernationsbe 
facilitated, but also vis a vis U.S. coastal fishermen. An inter- 
national treaty providing for coastal state management of fisheries 
in extended offshore zones would simply add weight to the 
argument for Federal management and regulation of offshore 
fisheries. 

Unilateral action with regard to U.S. distant water fishing is 
more problematic than that taken in coastal areas. It wouldhaveto 
be based on a U.S. intent to carry out distant water fishing in a 
manner consistent with the U.S. view of applicable international 
law. It might include naval escort of U.S. fishing vessels and a 
resort to force where necessary. If there were a law of the sea treaty 
and if the U.S. view of its fishing rights were consistent with that 
treaty, then such unilateral enforcement actions against a non- 
complying state would haveameasureof international acceptabili- 
ty. If. however, there were no treaty to back up the U.S. 
interpretation of its fishing rights off other shores, resort to escorts 
and the use of force would tend to engender a degree of 
international hostility. On the other hand, if such enforcement 
action were agreed upon and were undertaken by a number of like- 
minded states, it could be viewed as setting the parameters of 
customary international law. Of course, in the event tha* a U.S. 
action were tpken alone and in opposition toan international law of 
the sea treaty, it would meet the greatest resistance. 

Bilateral fishing relations will continue to be an important mode 
of action with or without a law of the sea treaty. If a treaty results, 
however, the ease with which the U.S. pursues its interests through 
bilateral negotiation will depend very directly on the content of 
that treaty. In the case of a treaty unacceptable to the U.S., the 
United States would encounter major difficulties negotiating 
bilaterally with nations that supported the treaty. Those in 
agreement with the treaty provisions would have the weight of 
treaty law behind them. Of course, the reverse would hold as well. 
Favorable treaty provisions would facilitate achievement of the 
U.S. position in bilateral negotiations. This is particularly 
important in pursuing distant water and anadromous fishing 
interests. Although a satisfactory treaty would ease negotiations 
with regard to a 200-mile zone, theUnited States necessarily enjoys 
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more leverage in its own offshore areas than in areas off the coasts 
of others. Still, theenforcement of bilaterally negotiated quotas and 
similar management measures can only be made easier if it is 
backed by international sentiment reflected in a treaty. 

In addition to inter-governmental bilateral relations, distant 
water segments of the fishing community might pursue private 
bilateral arrangements with other countries. Where a government 
seeks assistance with regard to fisheries research in improving its 
fishing capability or simply in fully utilizing offshore fisheries, it 
might develop the appropriate bilateral arrangements with U.S. 
distant water fishermen. These could range from special licensing 
arrangements through joint ventures to incorporation in the host 
country. 

Regional fisheries commissions have been in existence for some 
time. Bodies such as the International Commission for the 
Northwest Atlantic Fisheries (ICNAF) establish gear and vessRl 
restrictions, quotas, closed areas, closed seasons and other 
regulations. The international fisheries commissions havegeneral- 
ly adopted regulations only when decline in a stock becomes 
apparent. Their goal has been biological — namely to conserve 
stocks— and biological assessment and analysis have been impor- 
tant aspects of their work. These organizations rely on voluntary 
national compliance in reporting and in staying within assigned 
quota limits. The lack of a capability to enforce their regulations 
has been a primary weakness of regional organizations. Another 
problem of regional organizations is the failure to receive up-to- 
date scientific data upon which to base advice and regulations. 

Despite their weaknesses, regional arrangements could continue 
to serve a useful purpose in the aftermath of the Law of the Sea 
Conference. If no treaty is agreed upon, they will be a particularly 
important means to secure international cooperation where coastal 
zones do not coincide with the range of a stock, or where nations 
have traditionally fished the waters of other states. If a treaty is 
agreed upon, and particularly if it extends national fishing 
jurisdiction to 200 miles, the role of regional organizations may be 
significantly altered depending on the amount of competence 
vested in the coastal state. If the coastal state is granted the 
authority to determine the maximum sustainable yield and 
relevant economic and environmental factors, as well as to allocate 
quotas, the role of regional organizations would be strictly 
advisory. In addition to compilation and interpretation of scientific 
data, however, a treaty might allow scope for a regional organiza- 
tion to play a significant regulatory role. With regard to highly 
migratory species or in semi-enclosed seas and areas where 
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fisheries cannot be divided into discrete coastal state zones, 
regional management organizations will be imperative for rational 
management of stocks. 

At the global international level most regional fisheries councils 
and commissions operate under the Food and Agriculture 
Organization of the UN (FAO). Pending the outcome of the Law of 
the Sea Conference, FAO has been relatively inactive. A law of the 
sea treaty could, of course, substanttally alter the role of such an 
organization as well as the role of its regional subgroups. The 
Conference has not directly addressed the function of an inter- 
national fisheries organization. Clearly the present scientific 
advisory function could be improved through increased financial 
and staff support. Moreover, FAO might be granted international 
standard setting authority comparable to that enjoyed by the 
Intergovernmental Maritime Consultative Organization with 
regard to international shipping. Whatever its futureauthority, the 
data gathering functions should be closely coordinated with the 
work of the Intergovernmental Oceanographic Commission 
relating to fisheries research. 

At the international level, perhaps the most import^^nt activity 
with regard to fisheries is the present UN Conference on the Law of 
the Sea. In that forum, states have elaborated their positions, come 
to understand the positions of others and tried to reconcile the 
differences between them. The task of UNCLOS III has been to 
determine a legal regime for the oceans which deals, among other 
things, with fisheries. It is understandable, therefore, that 
international and regional organizations as well as coastal and 
distant water fishing states attach great importance to the results 
of the law of the sea negotiations. 

Alternative Treaty Outcomes 

The policy options confronting the United States can be divided 
according to alternative treaty outcomes: (1) no treaty, (2) treaty 
takes too long, (3) treaty produced is unacceptable, (4) acceptable 
treaty is produced. Each situation will produce a different 
international climate as well as greater or lesser degrees of support 
for the U.S. position. 

If no troaty results, the present international situation of 
conflicting jurisdictional claims will become more confused as 
increasing numbers of states extend offshore jurisdiction for a 
variety of purposes. The United States will have to consider 
carefully ils national, unilateral and regional or international 
fisheries policies in terms of (1) the effect they will have on other 
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nations, and (2) the difficulty of implementing them. 

A unilaterally declared fisheries zone, for example, should be 
established only with great care. It may bedesigned as a model for 
other coastal states with carefully drawn rights for distant water 
fishing interests. It could be designed to complement regional and 
international cooperative approaches and, insofar as possible, the 
U.S. might proceed multilaterally. That is, the United States couid 
work closely with like-minded states in developing coastal zone 
legislation and act in concert with these states. In the course of the 
LOS negotiations, the views of states have been sufficiently 
clarified to facilitate the task of determining states with which such 
a cooperative appr . h might be undertaken. 

Bilateral arrangements would be complex in a no-treaty 
situation. Initially, distant water and coastal interests would tend 
to enjoy a certain parity but customary law would quickly evolve- 
doubtless in the direction of 200-mile coastal zones. From the point 
of view of U.S. distant water interests, there would be little 
international legal protection in this situation. Bilateral leverage 
would have to be obtained from non-fisheries areas. Of course this 
situation would be improved where U.S. coastal legislation 
protected distant water interests and was supported multilateral- 
ly. If the United States were to play a formative role in fhe 
development of customary law, it would have to consider limited 
enforcement activities— preferably in conjunction with like- 
minded states. 

Regional and multilateral efforts would play the greatest role in a 
no-treaty situation if rationally calculated management ap- 
proaches are to be achieved and customary law is to develop 
satisfactorily. Management would be oriented toward ecological 
systems of fish and would be considered in conjunction with 
environmental measures which have similar consequences affec- 
ting areas beyond arbitrarily drawn zones. 

U.S. options where negotiation of a treaty stretched into an 
indefinite future differ from those where a conference produces no 
treaty. As negotiations continue, domestic pressure for the 
extension of fisheries jurisdiction to 200 miles will mount. Indeed, 
action may be taken in this direction before the March 1976 session 
of the Conference. A number of countries arewaitingfortheUnited 
States to move, before taking such action themselves. Their claims 
may not, however, resemble a U.S. action. The reason that 
countries are waiting for the United States to move first is that an 
extension of jurisdiction to 200 miles will generate a negative 
reaction on the part of land-locked and geographically disadvan- 
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taged states and will constitute a direct challenge to the decision- 
making role of the Law of the Sea Conference. If the U.S. acts to 
anticipate a Conference result, the United States will bear the 
burden of accusations that she is attempting to destroy the 
Conference, Other nations can then safely move to enact their own 
preferred measures. 

The option to proceed unilaterally if agreement on a treaty is 
delayed would seem to have serious disadvantages. In the first 
instance, it would engender a generally negative response as an act 
destructive of the Conference. In the second place, it would lead to 
specific unilateral responses which, quite different from the U.S. 
action, would jeopardize U.S distant water fishinginterests. In the 
third place, the response of other countries might prove restrictive 
of and detrimental to other interests the United States is pursuing 
in the oceans. In the final instance, the U.S. ability to enforce its 
action would be more difficult in an environment of international 
hostility or non-compliance. 

Even worse from the U.S. viewpoint than no treaty or a treaty 
that is too long in the making would be a treaty outcome that is 
unacceptable to the U.S., in whole or in part. Although a treaty 
might be voted by sts few as seventy-one nations (a majority of the 
141 nations participating in the Conference) the fact that it would 
be a treaty resulting from a major international conference would 
give it substantial weight. While it is improbable that a totally 
unacceptable treaty would be voted over the opposition of an 

'luential minority, it is likely that portions of thetreaty would be 
cceptable to the United States. In that situation, insofar as the 

• acceptable features include fisheries, the United States has the 
option of submitting reservations to those portions with which it 
does not agree. If reservations are acceptable and widely sub- 
mitted, this course of action would not lead to a particularly 
negative international response. Of course reservations would not 
resolve the difficulties that the United States would have in 
pursuing its policies vis a vis other nations that subscribe to the 
portion of the treaty rejected by the United States. Efforts to pursue 
U.S. interests bilaterally, multilaterally or internationally would 
be most seriously disadvantaged in the situation of a treaty 
unacceptable to the United States. 

Certainly the optimum situation from the U. S. point of view is 
one in which acceptable treaty provisions, on fisheries as on olher 
issues, would be widely agreed upon. If the Geneva text is any 
indication, the likelihood of this outcome is small. Every effort 
should of course be made to improve the single negotiating text by 
establishing provisions that would facilitate management of entire 
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stocks or ecological systems of fish. Thus specific powers and 
responsibilities might be spelled out for regional and international 
organizations. The text should encourage the pursuit of economic 
efficiency in fisheries management as well as provide for biological 
goals of conservation. 

Although the United States may not be successful in pushing a 
LOS Conference to adopt management goals for fisheries, that does 
not rule out the longer term possibilitios, A treaty similar to the 
Geneva text will lead to practices h i will quickly run into 
difficulty. The United States u hr i; h relatively better 
position than most countries to i i i kd ie national manage- 
ment practices within zones undt: u>,jve control. Certainly 
the United States will have to work v uoperative arrangements 
with her neighbors where fishery stocks range beyond the U.S. 
zone. But these problems would be minor compared to those that 
will be encountered by states bordering areas such as the 
Caribbean or the North Sea. The failure of a zonal approach to 
provide for sound management in similar situations should lead to 
a general rethinking of a treaty based on 200-niUe zones. As 
overfishing or inefficient practices become wors^c. sV.tes may be 
more amenable to adopting regional and international measures 
and pursuing economic and biological management goals. 

Until this happens, the United States will want topursue sound 
management practices within its own areas of jurisdiction which 
may hopefully set a useful example for a subsequent revision of an 
international regime for fisheries. To accomplish this, the Federal 
Government would have to exercise its authority to regulate 
interstate fishing throughout the zone, A realistic means for 
limiting entry to fisheries would have to be developed. Rather than 
requiring inefficient practices and restrictions on gear, the 
government would have to license boats for individual quotas or for 
the right to fish certain areas. Such management priorities as well 
as improved enforcement procedures must be adopted in conjunc- 
tion with any extension of U.S. fisheries jurisdiction whether that 
comes about unilaterally or by means of a widely agreed 
international treaty. 



NOTES 

' U.S. Department of Commerce. National Oceanic and Atmospheric Administra- 
tion, National Marine Fisheries Service, Fisheries of the United Stotes, 1974, 
Washington. [).C. 

^ Address by Henry A. Kissinj^er before the American Bar Association Annual 
Convention. Montreal. Au{?ust 11, 1975. 
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MInitml Nations, Third Contert?nce on the Law of thv* Sea, Unitod States of 
Aim.Ticd; Duiji ArtU Ivs for (i Ohdf'trr on ihv Kconomi*: Zone and ihv. ContiiuTKal 

Shelf, A'CONK.ea c.a/Lr (1974). 

* An informal negotiating group composed of between thirty an(i forty menil)er 
states chaired by Norwegian representative |ens Evensm. 

* In sir h a situation it would be particularly important to try to oUvaA ,i 
management scheme that woubl serve as an example fur other nations. 
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CHAPTER 7, 



MINERAL RESOURCES 



Introduction 



Of all U.S. interests in the ocean, perhaps the least ambiguous 
has been the desire to gain access to ocean minerals. The oil and 
natural gas deposits off the shores of the continental United States 
and Alaska are the only promising new sotircv of hydrocarbon 
resources available to the United States in the near term. The 
manganese noJuies of the deep seabed may one day supply vast 
quantities nl ntjppi^r. nickel, cobalt and manganese to our import 
dependent (?cor.o.Tiy. The last 30 years have seen a wide prolife i 
tion of claims to extended coastal state jurisdiction over the oceaiLs. 
At the heart of most of these claims has been the desire to expand 
national jurisdiction to ensure access to ocean resources. The task 
of unscrambling these claims has fallen on the Third UN 
Conference on the Law of the Sea (UNCLOS III). 

The resource regimes that will govern the exploitation of ocean 
hydrocarbons and deep seabed minerals differ according to the 
location of the resources. Most ocean hydrocarbons are located on 
continental shelves, and the agreement on an extended zone of 
coastal state jurisdiction which seems virtually assured at 
UNCLOS III will put most oil and gas under a coastal state regime. 
In the United States, this management regime is subsumed under 
the rubric of outer continental shelf policy and is itself a complex 
series of domestic issues which cannot be treated here. The 
minerals of the deep seabed, on the other hand, are more likely to be 
mined under an international regime. The specific form of this 
international regime is still the subject of considerable controversy 
between developed and developing countries. 

This chapter will deal with these emerging regimes and U.S. 
interests and options at UNCLOS and elsewhere. 



The Early Shelf Debate 

Petroleum companies and their supporters were early and active 
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partii'.ipants in the! ile^bate to establish an outer limit to i:oastal state 
jurisdiction. From the bej^inninj^, their statements indicate an 
explicit preference for coastal state control over their operations as 
opposed to mternational control. Their position carried the implicit 
assumption that satisfactory agreements could be struck bilateral- 
ly between oil companies and other coastal states. 

The Uniteil States is generally credited with unilaterally 
ailopting the first important extension of ocean resource jurisdic- 
tion. President Truman's proclamation of September 1945 and the 
accompanying press release claimed that mineral resources of the 
continental shelf out to a depth of 100 fathoms (600 feet or roughly 
200 meters) belonged to this nation, and led to a series of similar 
claims — anil some not so similar — by other coastal states. The most 
extravagant were those of the west coast Latin American states 
which claimed 200-mile tv.rritoriul seas, in part to compensate for 
the lack of a broad continental shelf. 

The first two Law of the Sea C nferences in 1958 and 1960 did 
little to settle the question of the outer limits of coastal state 
jurisdiction. Whereas a large percentage of states in attendance 
favored the adoption of a 12-mile territorial sea, no agreement had 
been reached by the signing of the Convention on the Territorial 
Sea. States' rights to mineral resources on and below the surface of 
the continental shelf were recognized in a second convention, and 
the 200-meter isobath was chosen as a guide. It was not made an 
absolute limit, however. According to Article I of the 1958 
Convention on the Continental Shelf, a coastal state's jurisdiction 
over mineral resources extends "to a depth of 200 meters or, beyond 
that limit, to where the depth of the superjacent waters admits of 
the exploitation of the natural resources. . ."^ The "flexible*' outer 
boundary of coastal state jurisdiction was generally deemed to be 
only of academic significance because there were then no 
economically recoverable resources beyond that depth. Although 
exploratory wells had already been drilled to much greater depths, 
the costs were such as to make recovery unprofitable beyond 100 
meters. 

The calculations of the delegates at IJNCLOS I and II proved to be 
shortsighted. P'^ew foresaw the development of a commercial 
interest in mining of manganese nodules from the deep seabed or 
the technological innovations and increasing energy appetites that 
would render the 1958 limit inadequate. 

A short 9 years later, the technological advances that would 
enable man to exploit the resources of the deepest depths of the 
ocean were detailed before the UN by Ambassador Arvid Pardo, 
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the Permaiuml Rt»presenlalivo i)f Malta. In Auj^ust 1907 he asked 
that the sul)jei:t of the seahtni, its del imitation, and its uses be added 
to the agenila of the General Assembly. The basic tenet of the 
Maltese proposal v\as that the resources of the seabed beyond 
national jurisdiction were the "common heritage of mankind" and 
that some international rej^ime should l)e agreed upon to oversee 
their exploitation. The proposal also envisioned a freezing of 
national claims to anil a ilemilitarization of the seabed. 

While U.S. Aml)assatk)r to the UN Arthur Goldberg warmly 
welcomed the initiative of Malta, other U.S. spokesmen were less 
than enthusiastic over the proposal. Congressional reaction was 
prom[)t ami severe. More than 20 different bills appeared in the 
House and Senate all objecting lo granting control over seabed 
resources to an international authority.- The position of the U.S. 
administration was relatively slow to evolve.^ Following months of 
debate vviihin the administration, with the Departments of Defense 
and State pushing for a narrow area of national jurisdiction and 
Interior anil Commerce advocating a wide area, the decision was 
made at the highest level to opt for the narrow shelf plan. On May 
23. 1970 F^resident Nixon released a statement on the boundary of 
the continental shelf and the U.S. proposal on the structure of the 
seabed regime. The United States proposed that all nations 
renounce claims to the seabed beyond the 200-meter isobath, and 
that the resources beyond that depth be considered the common 
heritage of mankind. 

The President's [)()licy was encased within formal treaty 
language by an informal administration task force which worked 
all summer to prepare a U.S. draft to present to the UN Seabed 
Committee meeting in August 1970. Th' draft's most important 
feature from the standpoint of ocean n\\. ral resource ownership 
was the proposal for the establishment of an area beyond 200 
meters called the "trusteeship zone." In this band between national 
and international jurisdiction, the coastal state would have had 
preferential rights with the obligation to turn over to the 
international seabed authority one-half to two-thirds of resource 
revenues. 

The U.S. draft, while seeming very generous, was not warmly 
received. Many developing countries found the title given to this 
intermediate zone distasteful and the plan was attacked as a U.S, 
plot to dominate the seabeds. Nationally, too. the U.S. drafters 
came under heavy criticism for relinquishing claim to valuable 
seabed real estate. Chief among their critics were the oil companies. 

The major oil compani^. ^their lobby group (the American 
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Petroleum Institute), their quasi-official government advisory 
group (the National Petroleum Council), and the Department of the 
Interior, had all fought hard to win a presidential decision in favor 
of a broad band of coastal state jurisdiction for resource purposes. 
The National Petroleum Council was the most outspoken repre- 
sentative for oil interests. In a 1971 publication, they urged theU.S. 
Government to assert jurisdiction over the resources of the entire 
submerged portion of the continent, a distance well beyond the 200- 
meter isobath being pursued by the narrow shelf advocates: 

It is the carefully considered judgment of the NPC that the 
August 3 Draft Treaty does not provide the necessary 
assurance of effective national jurisdiction over the 
mineral resources of the submerged continental margin of 
the United States and to which it is rightfully en- 
titled. . .Any treaty whichfails to assure effectivenational 
jurisdiction over the entire seabed pertaining to the U.S. 
would be placing in jeopardy a vital national interest of 
this country.'' 

The interests of the petroleum companies in the resources of the 
outer continental shelf had first become apparent in 1967 with the 
advent of new drilling technologies that promised to make 
exploitation economical at greater depths. New estimates by 
geologists that allsignificantreservesofoil would belocatedon the 
continental plateau above the deep ocean floor, and the radical 
procedures embodied in the Malta proposal which threatened to 
hand over the rights to the international community were two 
factors that increased oil company interest in the deeper shelf. 

Petroleum spokesmen supported their claim to the edge of the 
margin with carefully drafted legal arguments, and used the threat 
to national security as further justification. According to the 
Department of the Interior, oil company representatives, the 
National Petroleum Council (NPC), and the American Petroleum 
Institute, the flexible outer boundary of the continental shelf (as 
defined in the 1958 Convention on the Continental Shelf) implied 
coastal state jurisdiction beyond 200 meters if the exploitability 
and adjacency tests of the convention were satisfied. The argument 
was supported by a discussion of the importance of ocean 
hydrocarbons to national security and the risk of dependence on 
foreign sources of oil. Spokesmen for the petroleum interests were 
not unaware of the fact that 94 percent of all offshore oil was 
located off foreign shores (a point raised by those interested in 
convincing oil people that a narrow shelf regime would be more to 
their liking), but preferred a regime in which they would deal 
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bilaterally with foreij^n counlrios, ralhor than with a 
"monopolistic" international authority. 

By 1970, satisfactory bilateral arrangements had become harder 
to conclude following the early successes of OPEC in raising taxes 
of the oil companies. Oil interests began to realize the benefits of 
treaty guarantees to ensure freedom of shipping, security of 
investment and compulsory dispute settlement. With this realiza- 
tion came a willingness to work more closely with the Department 
ol State toward an international treaty. 

The oil companies had a somewhat unlikely ally in their struggle 
within the Interagency Task Force (established by the White House 
to work out departmental differences and coordinate a U.S. law of 
the sea policy). In the late 60's, the prospective ocean mining 
companies shared the oil companies' fears of a monopolistic 
international authority that would jeopardize their interests. They 
witnessed the willingness of the Department of Defense to tradeoff 
ocean oil resources to insure maximum mobility for the navy, and 
feared that hard minerals might suffer the same fate. Later, 
however, oil and manganese nodule mining interests diverged 
somewhat when the miners began to fear that the hard politicking 
of the oil companies for a broad zone of national jurisdiction might 
jeopardize an international seabed agreement. As the different 
mineral interests began to see their future as tied to different 
resources regimes, the alliance quickly dissipated. 

The internationalists mark this period immediately following the 
May 23, 1970 presidential statement and the tabling of the U.S. 
Draft Treaty as the golden age of U.S. ocean policy. In the five years 
since the president's call for a renunciation of national claims 
beyond 200 meters, however, the U.S. position has swung toward 
acceptance of wider coastal state jurisdiction and away from the 
narrow shelf concept for which the Department of Defense had 
pushed so hard. While other coastal states have been more strident 
in their d- mands for coastal state sovereignty over continental 
shelf Te'>r\ii':ns, tbr United States itself has much to gain from 
expanded cor stal state jurisdiction. ^ Yet it has been slow to accept 
the 200-mile economic zone and its agreement on this issue remains 
contingent upon (1) satisfactory definition of rights and responsi- 
bilities within the zone, (2) a 12-mile territorial sea, and (3) the 
adoption of a regime of guaranteed passage through straits— the 
irreducible demand of defense and shipping interests. 

An expanded area of coastal s*ate resource jurisdiction appears 
to be one inevitable result of the law of the sea process. The only 
questionable factors remaining a/e the extent of seaward limit and 
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the rights and duties of states within the "coastal economic zone/' 
At the Geneva session of UNCLOS 111, there was near total 
agreement that the limits of the zone would extend to at least 200 
miles. Somt? states with broad continental margins remain hopeful 
of gaining jurisdiction to the edge of the margin.^ 

It is unclear to what degree oil company discontent with the 1970 
Draft Treaty led to the evolution of the U.S. position on ownership 
of continental shelf resources. The recent U.S. experiences with 
OPEC, which provided a vivid demonstration of American 
dependence oioil and the dangers of dependence on foreign sources 
for vital supplies, probably had much to do with the change in the 
U.S. position at the Law of theSea Conference/ What seems certain 
is that there will be a considerable extension of coastal state 
jurisdiction over resources of the continental shelf which will bring 
the overwhelming majority of potential oil reserves under a 
national regime of exploitation, but will leave the manganese 
nodules of the deep seabed within the international area, under a 
regime yet to be constructed. 

Most recently, petroleum interests have presented a new 
proposal for a boundary formula which combines a boundary based 
on geomorphic features and one capable of being denoted in terms 
of latitude and longitude. The system would employ the baseof the 
continental (or insular) slope as a starting point. From the base of 
the slope a boundary zone of "reasonable" distance could be 
adopted to enable "the eventual designation of a precise, definitive 
boundary by the coastal state itself, within internationally agreed 
limits, by meansof simple straight lines within the boundary zone, 
connecting a minimum number of points fixed by coordinates of 
latitude and longitude. « The suggestion seems deliberately vague 
on the width of this "boundary zone," but the National Petroleum 
Council report states that a zone of less than 100 km (fifty-four 
nautical miles) would be impracticable. Elsewhere in the NPC 
report, the suggestion is made that a boundary zone of 300 km (162 
nautical miles) would give states with narrow margins an interest 
in the economic zone.^ The strident tone of earlier NPC proposals 
was gone from this most recent proposal and the oil concern with 
jurisdictional boundaries is* increasingly balanced by greater 
concern with the movement of oil at sea. 

Energy Needs and the Geneva Text 

A wide range of oil interests are still the subject of negotiations at 
the Law of the Sea Conference. These interests include unhampered 
shipping through straits and coastal zones, the avoidance of 
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arbitrary pollution standards, and guarantees of the security of 
investments. In this instance, the U.S. negotiating position 
coincides with oil interests and each concern above was officially 
expressed in Caracas and Geneva. 

Certainly the most important goal of petroleum interests has 
been the establishmentof national control over continental shelf oil 
and gas. (Petroleum interests in shipping and pollution standards 
are dealt with elsewhere in this study.) As mentioned above, this 
seems to be one virtually assured outcome of the law of the sea 
negotiating process. Section II of the single negotiating text (SNT) 
produced at the Geneva session grants coastal states ''exclusive 
jurisdiction" over the continental shelf and its resources. The shelf, 
according to the text's definition, extends "to the outer edge of the 
continental margin, or to a distance of 200 nautical miles" 
whichever is further. 

A revenue sharing plan for resources of the shelf is embodied in 
Article 69 of the SNT which would obligate coastal states to pay an 
unspecified portion of the value of production from the shelf in the 
area beyond 200 miles where the margin exceeds that distance. This 
is the only important restriction to total coastal state sovereignty 
over resources of the margin, and it will only affect a score of states 
with margins beyond 200 miles. Since for the United States and the 
world as a whole, 98-100 percent of ocean petroleum is located 
between shore and the edge of the margin, virtually all offshore oil 
will fall under national regimes if the text's formula is adopted. 
Between 6 and 22 percent of U.S. offshore oil lies beyond 200 
nautical miles and would be subject to revenue sharing. 

While unenthusiastic about the revenue sharing provisions in 
the negotiating text, oil representatives have expressed overall 
satisfaction with the text. The one serious omission from their 
point of view is a provision reaffirming security of investment. The 
companies fea; that some Third World countries will seek financial 
and technical assistance in offshore exploration and later demand a 
greater share of the profits or even resort to nationalization. In 
recent publications and at the Geneva session itself, petroleum 
interests fought for inclusion of binding provisions on parties to 
live up to their contracts. They attempted to leave the impression 
that without assurances, financial and technical resources would 
not be available in risky areas. Neither the problem nor the threat to 
withhold their "resources were taken seriously be developing 
country delegates, and it remains unlikely that many developing 
countries will be persuaded of their importance. 
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Options for the U.S. 

Because current trends at LINCLOS seem almost certain to 
confirm U,S, i{;ir»rests in continental shelf petroleum, a discussion 
of U.S. policy op. ons and their impacts will be limited to two 
alternative circu*;£ ances under which the U,S. might consider 
other course? of ^Tiion. U.S. acceptance of a broad zone of coastal 
strte juriv^rction has always been contingent upon the three 
provisions m.ir:imned above— a 12-mile sea, guaranteed passage 
through straits, •^jid satisfactory definition of the economic zone. A 
12-mih territorial spo appears certain to be embodied in any final 
agreement, if saiisfactory arrangements on the other two issues 
cannot be reached or a the extended zone of jurisdiction is part of a 
comorehensive treaty which the U.S. cannot accept for other 
reasons, the U.S. (Government would face a series of options. These 
options ran;:^e from the acceptanceof amore limited treaty covering 
only exti nHed coastal state economic and territorial jurisdiction, to 
a uniJatera) U.S. claim over resources out to the edge of the margin. 

It may not prove to be an all-or-nothing choice. If the U.S. found 
that '\\ couhl not accept a complete UNCLOS treaty— because of an 
unaccL'ptable seabed arrangement for nodule mining, for instance- 
it couM accept those provisions with which it agreed by signing the 
treaty and placing reservations against unacceptable provisions. A 
second option would be for the United States to propose that the 
package be broken down into more limited treaties so that the 
United States and like-minded states could accept those they 
favored and reject those not clearly in their interests. Since there is 
a greater consensus on the idea of an expanded zone of jurisdiction 
(although not on its characteristics] than on any other UNCLOS 
issue, the United States should find a large number of states willing 
to support this approach, particularly if acceptable compromises 
are not found on other issues at UNCLOS. 

While the United States would have the option of declaring 
unilaterally that it had exclusive rights to resources on the 
continental shelf, the consequences of such a move are potentially 
serious. Not only would a unilateral U.S, declaration earn ill will 
from other states as action in contravention of the continuing 
international negotiating efforts, but such action would seemingly 
contradict the U.S> intrepretation of the 1958 Convention on the 
Continental Shelf. In the U.S, view, this convention gives coastal 
states clear rights to the resources of the shelf out to 200 meters or 
beyond to the limits of exploitability. Additionally, although the 
technology is present to drill beyond the 200-meter depth, it is more 
profitable to harvest oil supplies in shallower water, and it will be 
many years before there is much exploitation at greater depths. 
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Oil company fears of breach of contract by host countries remain 
a valid concern. However, in the current international political 
climate in which the multinational corporations operate, treaty 
provisions holding host countries to contractual obligations show 
little hope of being accepted or upheld by more than a few 
devoloped ( ountries. Any negotiating capital invested on this issue 
could well be wasted. This does not mean that the major oil 
companies must willingly sul)mit to contract renegotiations and 
nationalization of investments. The companies retain the right to 
deny tiapital and technology lor offshore operations to areas of the 
world where security of investment seems tenuous. Another option 
open to the companies is to make technology available in the form of 
turn -key operations rather than the long term participatory 
arrangements which are more inviting targets for host country 
action. 

Additional security of investment could be provided through an 
extension of foreign investment insurance provided by the 
Overseas Private Investment Corporation (OPIC), a quasi- 
governmental (irganization which bucks U.S. foreign investors 
against losses. OPIC insurance guidelines are currently limited to 
"tangible and removable assets"— only a small part of the 
(exploratory and development expenditures required in offshore 
operations. OPIC insurance is further restricted to investments 
onshore or offshore within the territorial sea as recognized by the 
U.S. Department of State. If current UNCLOS trends result in the 
establishment of exclusive coastal state rights over continental 
shelf resources, OPIC coverage could be extended to apply nut to 
the edge of the coastal economic zone. Considering the vulnerabili- 
ty of offshore production investments to nationalization or 
renegotiation and the heavy expenditures required for research and 
equipment which are not tangible or removable, Congress or OPIC 
directors could consider broadening investment coverage to protect 
the interests of the oil companies more fully. In any event, efforts to 
protect U.S. oil company investments off foreign shores should not 
be extended beyond the protective measures offered to U.S. foreign 
investors generally, without special justification. 

Given the high probability that most continental shelf oil and 
natural gas will fall under a national regime acceptable to the 
United States, the attention of ocean policymakers and U.S. 
petroleum interests should focus on the domestic management 
scheme for offshore oil production. The current debate over U.S. 
outer continental shelf policy involves a complex interaction 
among concerns of coastal states over land development, fears of 
massive or chronic pollution, problems of estimating total 
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resources and the value of individual tracts, and the desire for 
greater or less federal control over offshore exploration. This is a 
vast subject area in itself and beyond the scope of this study, but it 
is important that the system be carefully examined and changed 
where necessary to establish a sound management system for U.S. 
offshore development.'" 



Section II. The Seabed Mining 
Issue at UNCLOS 

Since Ambassador Pardo's speech before the General Assembly 
in 1967, there has been no major disagreement with the principleof 
an international area beyond national jurisdiction in the ocean. 
There remains considerable .:isagreement, however, on the 
meaning of the concept of ^* mon heritage. The only minerals of 
current interest beyond the continental shelves of coastal states are 
manganese nodules— those potato sized lumps which lie strewn 
about the oce.^n floor at depths of from 12,000 to 20,000 feet and 
which contain valuable quantities of nickel, copper, cobalt, 
manganese and other metals. Since all available data confirms that 
the economically attractive noduies lie beyond the edge of the 
margin and further than 200-nautical miles from any coastal state, 
they clearly fall within the international area and their exploitation 
may one day be overseen by an international regime. The debate 
over thedegreeof control exercised by an "international authority/' 
as it has come to be called, has formed the most politically charged 
and, consequently, the most intractable issue at the Law of the Sea 
Conference. 

On the issue of the international authority, opinions split fairly 
cleanly along the developec' country-developing country axis. It is 
thedeveloped countries (and principally the United States) which 
possess the technology to dredge the ocean depths and refine the 
nodules. They have sought rights of access to, and security of 
tenure over, mining sites within the international area. Tin 
developed countries have attempted to limit the powers of the 
authority as much as possible, but as yet have not indicated a 
willingness to undertake seabed mining without thesanctionof the 
international community. 

Thi! developing countries number 106 of the 141 states that 
partli:ipate( in the 19: J session of the Law of the Sea Conference at 
Genev^a. They have nui shared the developed countries' sense of 
urgency. The notion that the resources of the international area are 
the".:ommon heritageof mankind" (meaningcommon property) isa 



158 

163 



firmly held belief in the developing world. Their goal is to establish 
an authority with broad powers to exploit the seabed directly, to 
oversee its development, to make an equitable distribution of 
revenues among developing countries, and to prevent injury to 
land-based procedures of the metals found in the manganese 
nodule. In recent years, this issue has become closely identified 
with developing country efforts to reverse the dependency 
relationship between developing and developed countries and the 
establishment of the 'new international economic order." 

The negotiations have continued for several years, with 
developing countries seeking a strong authority to protect the 
common heritage resources from unilateral exploitation, and 
developed countries seeking an agreement which would prove 
economically attractive to potential ocean miners and provide for a 
new and reliable source of minerals for domestic consumers, After 
three sessions of the Conference, there appears to be little progress 
toward agreement between the major opponents. This history of 
thedebate within Committee I of UNCLOS and theinability to find 
a compromise have raised questions as to the ability of states to 
resolve on a multilateral basis economic issues which affect their 
respective national interests, and questions as to how the United 
States should now proceed. 

Unique Aspects of the Seabed Issue and UNCLOS 

Several aspects of the Law of the Sea Conference and the 
controversy over serbed mining contribute to making the seabed 
such a politically salient issue for both developing and developed 
states. 

The major factor is financial. The seabed, by most available 
predictions, contains quantities of minerals of great value. 
Formerly, these resources might well have gone to those states that 
first developed the technology required to obtain them. Today, 
however, developed countries find themselves in the unpleasant 
position of having to ask the developing states' permission to begin 
mining if they wish to mine with the sanction of the international 
community. Developing states, on the other hand, are delighted to 
find themselves with sufficient votes to grant title to the seabed 
resources to whomever they choose. International law is sufficient- 
ly vague on title of seabed rrjsources so th it it has been used 
convincingly to justify positions on both entis of the spectrum." 
Even so, developing states are mindful of their impotence to stop 
the developed countries fron mining the seabed if they choose. To 
date, both sides must be cr^idited with having followed relatively 
moderate courses of action, whatever the motivation. 
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A second aspect is that Committee I's task of establishing* an 
internationally agreed system of seabed exploitation ishir-ipri ed 
by the lack of precedents for guidance. Seabed minerals are the tirsl 
to be accorded the status of international resources. The concept of 
an international resource developed because of the increasing trend 
away from acceptance of the res nullius doctrine to that of res 
corimiurusJ- Developing the actual mechanics, however, of 
granting some states access to the common property while 
guaranteeing other states their share has proved difficult. The 
political nature that the debate has assumed has not made the 
problem any easier. 

I'he states clamoring for access to seabed manganese nodules are, 
h\ and large, developed countries. Their primary motive is to gain 
access to new sources of raw materials and allow their cor- 
porations, state or private, to turn a profit by raising the nodules, 
processing them and entering into competition with current land- 
based suppliers of the same minerals. No public source has stated 
with certainty that minerals from the manganese nodule can be 
competitive with land-based minerals, but company officials feel 
that mineral consumers will willingly pay even a olightei higher 
price for seabed minerals because of the dependability of supply. 
P'ears of international mineral cartels on the order of OPEC are 
played upon by would-be miners in their efforts to convince 
domestic legislatures of the wisdom of their cause. As land-based 
producers gradually are forced to exploit pOorer grades of ore. the 
prices of the minerals to world consumers will rise and the general 
expectation is that seabed resources will be competitive soon if not 
immediately. An added argument is the balance of payments drain 
that the import of minerals from land-based sources is causing. The 
IJruted States currently imports 82 percent of its nickel and 
manganese. 77 percent of its cobalt, and nearly 5 percent of its 
copper, in 1972, the cost of these mineral impf)rts was $1.1 billion. 
The U.S. Treasury Department welcomes the prospect of nodule 
mining by U.S. companies as a means of lessening our dependence 
on foreign mineral suppliers. Some officials hope that U.S. seabed 
miners might one day export those minerals which we import 
today. 

Land-based producers are less than enthusiastic about the 
prospect of seabed mining. 'I'htiy have pointed out that knovyn 
mineral reserves of cobalt, copptjr, nickel and manganese are 
sufficient to last through the end of this century or beyond at only 
slightly higher [)rices. with reserve estimates continually being 
revised upward as technology advances. Development of the 
seabed by multinational corporatirms and international consortia, 
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in the opinion of land-based producers, could lead to windfall 
profits for producers and only slij^htly lower prices to consumers, 
while current producers will face an uncertain future with the loss 
of their traditional export markets. The economic effect on land- 
based producers will be examined in greater detail below as it 
forms the core of the argument within Committee I and is a subject 
on which much has been said but little is really known. The fact 
that most hmd -based producing countries of the metals in question 
are also dt»veloping countries serves to widen the developed- 
developinj? split on the seabed resource issue. 

Tht; seabed issue at UNCLOS is novel in another respect. It has 
proven in retrospect to have been the first battlefield chosen by tht 
developing countries of the Group of 77^^ in their efforts to establish 
the "new international economic order." The voting power of the 
Group of 77 is impressive withinCommitteel and theConferenceas 
a whole. Yet there is a keen awareness on the part of this majority 
that they cannot affort to run rough-shod over the interests of those 
few countries with ocean mining technology if they hope to obtain 
their signatures on a law of the sea convention. There is a 
realization on both sides that developed countries could mine the 
seabed without international sanction if the demands of the 
developing bloc proved excessive, and that a treaty without the 
adherence of the major nations would be of dubious value. 

The developed countries, for their part, realize that they have 
other important assets at stake in the Law of the Sea Conference 
which might be jeopardized by an insistence on going it alone. 
Unilateral action by ocean mining states in defiance of the wishes 
of the overwhelming majority of the world community would 
certainly had to considerable ill will, and could also result in 
increased expropriations of foreign held assets. The decision by 
stales with mining potential to seek an international solution 
demonstrates [he high value they attach to the establishment of an 
orderly and stable system in which investments are secure, even 
though it nnight cost the developed states some loss of control over 
production when compared to a completely laissoz faire system. It 
is this fact above all others which keeps U.S. negotiators involved 
in Committee I discussions where they are hopc^lessly out- 
numbered. 

The final factor in the seabed issue at UNCLOS III is that 
Comittee I is operating under a time constraint. The United States 
Congress is. for the third year in a row, considering legislation to 
"authorize*' U.S. companies to begin mining the deep seabed beyond 
national jurisdiction. As of October 197r), consideration of the Deep 
S(?al)ed Hard Minerals Act (S.713) had not yet progressed much 
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beyond the Committee on Interior and Insular Affairs in the Senate. 
Administration spokesmen have reportedly asked the bill's 
sponsor, Senator Metcalf. and other proponents for time to work 
out an internationally agreed solution toseabedmining. Historical- 
ly, the bill, which has had strong ocean mining industry support, 
was envisioned as a more realistic approach than intern^Monal 
solutions which were given little chanre of being adopted. 
Increasingly, the "Metjalf bill" is being considered as an interim 
measure to grant U.S. seabed mincr'^ access in the current period 
but which would be superceded by a seabed c. invention if and when 
it is ratified by the required number of states The distinction 
between a national mining system, and an interim approach in the 
period before a treaty, is lost on the majority of the i iU}rnationai 
negotiators gathered at the Law of the Sea Conference. Most 
developing couniries consider the threat of adoption of the Metcalf 
approach to be ojt-and-out pressure tactics. While they hb/e heard 
administration spokesmen ask the Congress tjgive negotiations a 
chance, they have also heard the same spokesmen claim that the 
existence of the bill may prompt the Group of 77 to adopt a more 
flexible position. 

The position of the developing bloc which forms the Group of 77 
is clear as to the initiation of seabed mining prior to a treaty. The so- 
called Moratorium Resolution (Res. 2574D) adopted in the General 
Assembly in 1969 by a vote of 62 to .'^8 with 28 abstentions, declared 
that pending the establishment m international regime for the 
area: 

states and persons, physical or juridical, are bound to 
refrain from all activities of exploitation of the resources of 
the area of the seabed and the ocean floor and the subsoil 
thereof beyond the limits of national jurisdiction. 

While General Asserhly resolutions do not confer legal 
responsibility, and the vote on this particular resolution may not 
provide adequate evidence of emerging international law, develop- 
ing countries at the Conferen^n* feel that the resolution places a 
moral responsibility on states m.l to undertake any seabed mining 
in the absence of a treaty. 

According to publish^Ml reports, an alternative plan to 
Metcalf bill is being circulated within the administration by Uw. 
Department of the Interior. The purpose of this bill, according to an 
Interior Department spokesman, is not to put additional pressure 
on Committee I delegates, but to correct the mistakes of the Metnalf 
approach ho that if the Conference fails to open the seabed to 
exploitation, th<^ United States will have other options open to it. 
Whether or not ihe United States will act unilaterally to give 
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mining firms access to seabed resources depends in large measure 
on the patience of Congress and the ability of U.S. negotiators to 
convince Congress that progress is being made toward an eventual 
international solution. 

Review of the Negotiations 

Primarily because the 1958 and 1960 conventions dealing with 
the law of the sea failed to anticipate a commercial interest in 
mining the deep seabed, the issue of the extent of coastal state 
jurisdiction resurfaced once technological developments put 
seabed minerals within reach. By 1967, when the issue was raised 
at the UN it was clear that a revision of ocean rules was needed. 

The Committee on the Peaceful Uses of the Sea-Bed and Ocean 
Floor beyond the Limits of National Jurisdiction, or the Seabed 
Committee, produced two resolutions in 1969 that were eventually 
accepted by the General Assembly. The"Moratorium Resolution," 
referred to above, put potential ocean miners on notice that the 
majority of the world community believed that ocean mining 
should await an international solution. A second resolution, passed 
by the General Assembly in 1970, called for an international 
conference for 1973 to consider the seabed question and other 
matters pertaining to the law of the sea which were not dealt with in 
the 1958 and 1960 conventions or were in need of revision. In 1970, 
the Seabed Committee work resulted in the Declaration of 
Principles which carried the Assembly without opposition and 
with only fourteen abstentions. The Declaration embodied the 
major points of the Malta proposal: (1) that the seabed beyond 
national jurisdiction and its resources were the '^common heritage 
of mankind"; (2) that an international body be established to 
manage the area; and (3) that priority in the distribution of benefits 
of the seabed would be accorded to developing countries. 

In 1970, the Seabed Committee began its preparatory work for 
the Law of the Sea Conference. Most discussion focused on the 
limits of national jurisdiction that were to be expanded seaward 
and the rights and duties of states within that zone. Eleven 
proposals directed to the Seabed Committee between 1970 and 1972 
related directly to the seabed and its regime. These proposals ran 
the gamut from complete discretion placed in the hands of states 
exploiting the seabed, to an all-powerful authority which would 
itself exploit the seabed on behalf of the international community. 
Although there is some newly noted flexibility in these extreme 
positions, the debate on the exploitation of the seabed has not 
advanced significantly. 

After a procedural session in New York in December 1973, the 
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Third UN I .aw of the Sen Conference convened in Caracas in the 
Summer of 1974. While little actual nej^otiation took place, the 
discussions focused on the two central issues before Committee I: 
(1) "who may exploit the area" and (2) the likely '^economic effects 
of seabed exploitation" on (developing country) hind-based 
mineral producers and what, if anything, to do about such effects. 
Neither issue was settled by the end of the Caracas session. At the 
Geneva session in Spring 1975. the Committee I delegates opted to 
circumvent these crucial issues at the beginning of thesession. and 
to work out first a regime for exploitation that both sides could 
support. The two central issues will eventually need to be resolved. 



The Economic Effects of Seabed Mining 

Much of ihe distance between positions within Committee I is a 
result of disagreement on the likely effects of ocean mineral 
production on land-based procedures of the same minerals and how 
to deal with these effects. Since the countries that are currently 
suppliers of manganese, cobalt and copper are largely developing 
countries, the economic effects issues have heightened the polarity 
between the positions of developed and developing countries. 
Following several weeks of discussion on economic effects at 
Caracas thtire was little agreement on the facts and even less on 
what to do about them. 



A survey of the literature on ocean mining reveals that the 
companies exploring the possibilities of seabed mining expect the 
nickel and copper in the manganese nodule to be the biggest 
revenue producers. The potential ocean miners claim that their 
projected yearly production of nickel and copper from the seabed 
will not evijn amount to the yearly growth increment caused by 
increasing demand. Consequently, they argue, their production 
will not rob developing country land based producers of their 
markets. Industry's argument lacks credibility, however. First, any 
production of minerals from the seabed will tend to hold down 
prices from what they might have been, thereby decreasing 
revenues of land-based producers. Second, the various minerals 
found in the manganese nodule are locked within it in proportions 
which vary considerably from the ratio in which they are in 
demand in world markets. In other words, attempts to fulfill the 
demand growth increment for nickel or copper may indeed lead to 
an oversupply of cobalt and manganese. The table below shows 
this (lisprr)portion. 
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Table 7 1 

Disproportion between Nodule Mineral Supply and World Mineral Demand 



Metal 



Proportion in a Typical Noduie 



Proportion of Quantities 
Demand In World Market 



Manganese 



90.0% 
4.5% 
4.6% 
0.9% 



56% 
40% 
4% 
0.15% 



Copper 
Nickel 
Cobalt 



100.0% 



ca. 100% 



The proportions of nickel in the nodule and in world demand are 
close to the? same, but this is not true for other minerals. If seabed 
production were geared to meet exactly the demand growth in 
nickel in 1980, it would require only one seabed miner processing 
3.000,000 tons of nodules to fill the nickel growth increment. At the 
same time, he would produce more than six times the demand 
growth increment of cobalt and one and a half times that of 
manganese. The ramifications for land-based cobalt and 
manganese producers are potentially serious. 

Developing countries supply nearly 75 percent of the world's 
cobalt, nearly 40 percent of world manganese and copper and 
nearly 15 percent of the world's nickel. The table below shows 
major developing country producers of the metals in question 
together with their market share, and export dependence. 
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Table 7-2 

Major Developing Country Producers of Nodule Minerals 



Tons produced Exports as % of 



Country (1971) % World Total total exports (1971) 



Copper 



Zambia 718,000 10.78 94.6 

Chile 790,000 11.87 78.3 

Zaire 449,000 6.74 83.0 

Peru 234,000 3.52 28.9 

Philippines 229,000 3.44 15.6 

Uganda 10.8 



Manganese 



Brazil 2,868,000 12.58 1.1 

Gabon 2,059,000 9.03 21.2 

India 1,961,000 8.60 1.0 

Ghana 659,800 2.90 3.3 

Zaire 427,000 1.87 1.6 



Nickel 



Cuba 40,000 5.66 2.1 

Indonesia 29,762 4.22 5.9 



Cobalt 



Zaire 14,800 57.22 5.2 

Zambia 2,293 8.86 0.6 

Cuba IJOO 6.57 -~ 

Morocco 1,078 4.17 



Sources: 

1. Minerals Yearbook 1971, U.S. Bureau of Mines. Vol. 1, Metals, Minerals and Fuels, 1971. 

2. United Nations Secretariat Report A/ AC. 138/36. 

3. Bollow. "Economic Effects of Deep Ocean Mineral Mining." National Technical Information 
Service. September 1971. 

For many of these countries, the export receipts from these 
minerals are the primary source of foreign exchange. Copper 
exports acrounted for more than 75 percent of total exports for 
Chile, Zambia and Zaire, andarean important sourceof revenuefor 
Peru, the Philippines, Uganda and a handful of other countries. 
Developing country dependence on mineral revenues from cobalt, 
nickel and manganese are less dramatic, bul Indonesia derives 6 
percent of its foreign exchange from nickel production. Gabon and 
Ghana derive* 21 percent and 3 percent respectively from 
manganese, and Zciir<»'s cobalt exports amount to more than 5 
percent of its foreign exchange income. 

Making accurate predictions of the "economic effects'* of seabed 
mining retjiiires good estimates of future mineral den md and 
sealxMl production. From public statements of the [ulure ocean 
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miners, a good deal is known about their immediate production 
plans. Two of the three U.S. firms who have made heavy 
investments in developing ocean mining technology, theKennecott 
consortium and the Summa Corporation,^^ are each expected to 
process 3,000,000 tons of nodules per year to extract primarily 
copper, nickel, and cobalt. The third U.S. firm,Deepsea Ventures,*"^ 
plans to mine only 1,000,000 tons per year (dry weight) initially and 
is the only U.S. firm currently planning to extract manganese from 
the nodule in addition to copper, nickel and cobalt. 

Predictions of future demand for the minerals of the manganese 
nodule are more problematic. A slight difference in the assumed 
percentage rate of demand growth can make a large difference in 
projections for tons of minerals needed in future years and 
consequently in estimates of the degree of penetration by ocean 
minerals into existing markets. If, for instance, a 6 percent growth 
rate for copper demand is assumed as it is in a UN Secretariat 
report, world demand for copper in the year 2000 would be on the 
order of 55 million tons per year. If 3.4 percent is chosen, the low 
figure from U.S. Bureau of Mines projections, demand in the year 
2000 would be only about 25 million tons. In fact, existing estimates 
of future demand growth rates vary considerably among the 
various economic studies of the implications of seabed minerals for 
existing? land producers of the same minerals. Some estimates*^ 
make use of percentile ranges for growth estimates to correct for the 
inability to predict demand growth accurately, and lead to 
predictions of serious implications for land-bas"d producers of 
cobalt. man^Jai:e£^ and nickel. If in 10 yecrs (l'J85) 5 firms are 
mining [hv .ii^ac^ c*(i ci t full capacity, they wiP market from 40 to 77 
percent of thi? world's cobalt demand, from ^ to 7 percent of 
manganese demand, and from 8 to 14 percent nickel demand. 
Copper producers havit less to lear since 5 firms extracting copper 
from nodules in 1985 could produce {>iily 0.4 to 0.6 percent of world 
copper demand. Since one of the major hopes of developed 
countries is that ocean mining by th^ir nationals will reduce costly 
expenditures for mineral imports, seabed production will likely 
replace land production iLom developing countries for cobalt, 
nickel, and manganese, inlets an agreement is reached within 
Committee I or by the international authority its^-if to limit 
production of tl;p ocean producers, or to hold ptices at an artifically 
high level. 

The apprarance on worli) markets of additional supplies of 
I ^r-r, cobalt, nickc^l and manganese fr(»m seabed mining 
operations can be expected U) pnt adownw.irfi pressure on prices, 
The amount of price decline is a function of ihe t 'asticity of demand 
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for these mine»rals ami the amounts placed on the market. The 
combinnil efleiit of a loss otexisting (orpotential) markets and a fall 
in the price leve»l brouj^ht about by seabed production promises to 
have serious adverse effects on foriegn exchange income in a 
number of developing countries unless seabed mining is regulaled. 
Zaire and Zambia, and to a lesser extent Morocco and Cuba, would 
suffer losses of export income from cobalt. Gabon is highly 
ilependent on manganese export revenues. Ghana. Zaire, Brai'jl 
Morocco and Imlia v^ouhl sustain losses from a combined pri:* 
decrease ami demand cUjcrease in manganese. And a loss of nick- \ 
markets, comhineid with a price drop, will have effectson Cuba and 
Indonesia. 

The loss of ev(?n small proportions of export income to fragile 
developing country economies poses a se»rious problem. Revenues 
from exporls are a t.rucial ingredient in all development strategies 
as they are? useil lo pay for the heavy import bill typically incurred 
by developing countries. The development and maintenance of 
healthy (jxport industri(»s has therefore been a top priority goal of 
most dev(do[)ing countries, in addition, unregulateil seabed mining 
may r(?sult in a series of secondary effects on dev(?l()ping countries. 
The s[)i;cifi(: mining industries involved will be particularly hard 
hit with tht; possibility of increased unemployment and loss of tax 
revenue to the government. 

U.S. Policy and the Law of the Sea Conference 

While thertj is a relatively small group of developing country 
mineral proilucers which will be injured by seabed mining unless 
ste[)s are taken to prevent it. the overwhelming majority of 
countries, br)tli developing and (lev eloped, are primarily consumers 
of thesi? minerals, and could be exptjcted to profit from lo'ver 
mineral prices brought about by seabed mining. Despite this fact 
and the best efforts of U.S. negotiators to convince developing 
country consumers that unregulated seabed mining is in their 
economic interest, most of the developing bloc has in this instance 
accorded polil'-d soliflarity a higher value than economic gain. 
This treml is mc- ifestul within the Committee I discussions by the 
desire on the part of the Group of 77 to place control firndy in the 
hands of the authority. With a powerful authority, ruled by a 
majority \ oting systj;m which favors the developing bloc, limits on 
ocean production or limitations to entry for new ocean miners could 
be imposjid to prevcmt injury to developing country producers. 

From \hv beginning, the llnit(;d States and other potential seabed 
mining states have; sought a weak authority. 1'he U.S.S.R. 
originally envisioned a .simple a.dministrative structure which 
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would (lu little more than serve as a claims registry office for the 
companies who will mine the seabed. The Group of 77 position, on 
the other hand, sets forth a comprehensive authority which would 
be empowered to set production limits, to oversee the transfer of 
technology to those without it, to sign contracts with prospective 
miners and which could itself undertake seabed production. As the 
debate has developed and revealed a strong majority in favorof the 
more comprehensive authority, the United States has begun to 
concentrate its efforts on ensuring a veto-proof policymaking role 
within the authority for itself or for like-minded states. 

The structure of the authority, if created, would probably 
resemble other international organizations. It would have an 
assembly on which all states party to the convention would sit. 
Decisions of the assembly would be made on the principle of one 
state, one vote. The executive functions of the authority would be 
held by the Council which would meet more regularly to oversee the 
day-to-day operations of the authority. Most states support a 
system of seating on the council which recognizes the special 
interests of two groups and would give them weighted representa- 
tion: the states who possess the capital and technology to 
undertake seabed mining and the states which are land-based 
producers. There is still little agreement among major positions as 
to the number of seats on the council, how they will be chosen and 
consequently, who will have control. 

An assessment of the progress at the Geneva session is difficult. 
On the surface it would appear that significant progress was made. 
In the early weeks of the Conference, t^ere was general support 
within the "working group** of Committee I to circumvent the 
problematic questions of who shall exploit the seabed and the 
economic implications arguments that dominated the discussions 
at Caracas. Instead, the working group attempted to formulate 
basic rules and regulations for one method of exploitation through 
joint venture arrangements between the international authority 
and private or state-owned companies. 

At mid-Conference, the Chairman of the Committee I working 
group, Christopher Pinto of Sri Lanka, combined 5 major proposals 
on the basic conditions of seabed exploitation into a single draft 
with the hope that discussion could then focus on that text. Neither 
the U.S. nor the Group of 77 accepted all the compromises embodied 
in the Pinto draft and serious discussions on the conditions of 
exploitation broke down. Much of the rest of the Geneva session 
was spent in lobbying the Ch airman of the Committee I who, along 
with the other committee chairmen, had been asked by Conference 
President Amerasinghe to prepare single negotiating texts. Having 
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witnessed the fate of the Pinto draft which was torn apart by 
different groups, Amerasinghe made the decision to wait until the 
end of the Conference to distribute the single negotiating texts. 

While few states are yet officially on record concerning the single 
negotiating texts, the positions of the major participants are 
predictable from the texts themselves. The Committee I text is 
drawn almost entirely from the Group of 77 position with very few 
concessions to developed counlries'or to compromises already 
hammered out within the working group. U.S. negotiators admit 
that there is little in the Committee I text that will appeal to an 
American audience, and that it is difficult to see it as a basis for 
negotiation. 

The United States has had one overriding negotiating objective in 
Committee 1 of UNCLOS III— the establishment of an inter- 
nationally agreed system of exploitation of the deep seabed that 
would give the technologically advanced U.S. ocean mining 
companies access to and security of tenure over areas of the seabed. 
Because of the U.S. technological lead and the availability of 
sufficient capital in the United States, the American position has 
reflected the assumption that U.S. companies would fare well 
under a system of free competition with foreign companies. The 
result of this assumption has been the decision to seek an 
international seabed mining agreement with a minimum of 
restrictions on entry, strong assurances of security of tenure over 
mining sites and reciprocal recognition of otiier states' claims. 

After years of talks on the seabed, it has become clear that the 
great majority of the international community prefers the es- 
tablishment of a new international organization with broad powers 
to control entry into seabed mining as well as production levels and 
mineral prices themselves. While U.S. negotiators have acquiesced 
in the movement to create an "international authority" to regulate 
seabed mining (over the objections of the prospective miners), they 
have sought to limit the powers of the authority particularly in 
regard to fixing prices and setting production limits. Additionally, 
the United States has sought to gain political control in the 
decisionmaking structure for states with interests similar to its 
own to ensure that the powers of the authority will continue to be 
limited. Salient provisions of the Committee I single negotiating 
text (SNT) are analyzed below, together with their probable 
impacts if formally adopted. 

The Single Negotiating Text 

The text places control of the authority firmly in the hands of a 
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developinjj country majority. Although the proposed structure of 
the council of the authority recognizes the special interests of some 
states, lievrloped states which possess the capital and technology 
are granted only 6 of 36 seats, plus those seats they will acquire 
through thi? geographic distribution of 24 additional seats. With 
important (juestions decided by a two-thirds-plus-one majority, 
and procedural questions on the basis of a simple majority, the 
structure is clearly weight*?d against developed states and in favor 
ol' ihv. majority view as expressed by the Group of 77. 

The SNT vests Iht? power to assign rights to seabed minerals in 
the authority, and recognizes no other claims to the area. The 
"Enterprise System," whereby the authority itsi^lF conducts 
explor ition and exploitation operations, has become an integral 
part of the proposal despite strong developed country objections, 
but the annex setting forth its operating procedure and the rules 
under which it will function are yet to bjo conceived. While the 
negotiating text outlines procedures U:v the formation and 
operation of joint ventures between the authority and private or 
state firms, it seems probable that an authority dominated by the 
developing country majority would choose to exploit the seabed 
through the Enterprise System. 

There i:, only one real concession to developed countries who 
seek permission to mine the seabed through private or state 
companies. The draft provides (article 22) for the effrly identifica- 
tion of 10 economically viable mining sites for exploration by 
private or state companies in joint venture with the authority. From 
the tone of the rvsi of the document, however, this appears to be a 
token incentive, offered to the developed countries to keep their 
interest and to insure that the prospective ocean miners will 
continue to make the needed investments in technology. During 
)une 1975 hearings before the National Ocean Policy Study of the 
Senate Commerce Committee, Marne A. Dubs, Kennecott's Ocean 
Mining Director, testified that 

. . .the [Oroup of] 77 are trying to buy th'.? developed 
countries off by offering ten sites under a "joint venture" 
scheme to get things started. After thai, they would 
presumably have acquired funds, technology and manage- 
ment from us so that we could be quickly and quietly 
removed from further seabed activity in the future. One 
hardly need do more to show the unacceptahilily of this 
negotiated text! 

Secetary of State Kissinger's August 11. 1975 speech before the 
American Bar Association reaffirmed U.S, desires to begin mining 
the deup stfabed. While his statc'ment recognized the possibility of 
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mining operations conducted by the international authority, the 
United States would support such operations only if national rights 
to exploit the seabed were preserved, and certain other criteria 
were fulfilh?d. The U.S. position remains seriously at odds with the 
Committee I single negotiating text. 

Options for the United States 

The following criteria will be used to evaluate possible U.S. 
actions on the seabed issue: 

1. ability of the option to fulfill U.S. negotiating objectives 

2. impact of the option on other U.S. goals 

3. probability of its adoption in the appropriate forum — 
UNCLOS, U.S. Congress or bilateral and multilateral 
arrangements 

4. probability that the option will permit successful resolu- 
tion of the issue 

5. costs and benefits of adoption of the option— both political 
and economic. 

The United States retains 3 basic options on the question of 
commencement of seabed mining: (1) continue the international 
negotiating process in the hope that UNCLOS III will eventually 
agree on an acceptable/reaty; (2) act in the interim to give mining 
companies access to the seabed; or(3) simply delay action until 
seabed nodules become sufficiently attractive economically to 
warrant their mining without legislated assurances. Until now, the 
U.S. negotiators have pursued the first of these policy options. 
Given the tact that the Law of the Sea Conference is not much 
nearer now to an agreement on Committee I issues than 5 years 
ago.'' and a treaty establishing a system of resource exploitation 
cannot be Ciincluded until mid-1976 at the earliest, an opportunity 
is presented to U.S. policymakers to reassess their options. 

Long before the appearance of the single negotiating text at 
Geneva, the prospective U.S. miners found ample reason to 
abandon the long international treaty-making process. Since the 
beginning, the ocean mining companies and their congressional 
supporters have argued that time is very much a factor. Their 
reasons for a sense of urgency are based on their conception of 
national interests which closely corresponds with the interests of 
prospocti'.*o» miners. The companies fear that land-based producers 
of the minerals in question will emulate the strategies of the OPEC 
producers, curtail production and increase prices to raise revenues. 
Th v. fledgling organization of some of the world's copper producers, 
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CIPEC, is viewed as n polenliiil cartel, alltiough recent studies by 
the [Department of State and others have discounted the chances of 
a successful cartel in copper or any of the other economically 
interesting minerals of the seabed. 

Scarcities of the minerals found in the manganese nodule may not 
be sufficiently serious to warrant unilateral U,S. action to open the 
seabed. As pointed out above, world land-based reservesof copper, 
nickel, cobalt and manganese are sufficient to meet even high range 
projections past the year 2000, at only slightly higher prices. 
Despite this fact, however, the United States remains heavily 
dependent upon imports of these metals. 

Of more genuine concern to seabed mining companies is the 
problem of their decreasing technological lead. Spokesmen for the 
ocean industry have stated that the technological advantage that 
- they have g.ained through early investment in the hardware for 
raising nodules and in the development of processing techniques 
will soon vanish as foreign firms increase their expenditures in 
ocean mining technology. The loss of their technological lead could 
result in [ha loss of business to foreign competitors, Thisargument 
is less important today, however, since all of the companies except 
Summa have co-opted their major Japanese, British, and German 
competitors by including them in consortia to explore and 
eventually mine the seabed. 

The greatest problem faced by the mining companies is 
convincing bankers to loan them the money to make the required 
investments. According to industry spokesmen, banks have been 
unwilling to make funds available while title to the resources and 
security of tenure are still very much in doubt. Again, the 
movement recently toward the formation of consortia should 
decrease funding problems and help spread the risks associated 
with \hv, development of seabed technology. 

Even given the balance of payments argument, which \r^ less 
compelling in this period of floating exchange rates, seabed miners 
and their supporters have not yet f:onvinced Congress of th.i ui; ^'enl 
need to begin seabed mining. Even if the companies wen* given 
clear rights of access to theseabeds today, it could be 5 years before 
production would be sufficient to make a substantial impact on 
U,S, expenditures for imported minerals. 'Without time pressures, 
there would seemingly be little reason for the United States to 
abandon thi? international bargaining process if it expected that i*s 
minimum objectives from an international agreement could be 
fulfilled. However, if the single negotiating text that emerged from 
Geneva is an indication of what the United States can expect, there 
is ample reason for considering other options. 
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Tht! second option that has iilwiiy s bvvn open to llu» U.S. is that of 
(lonifslic. I»"''sl,it ion whicli laciiiliiles access [)y U.S. seabed miners 
to tlie seal)i I s. Unlii recently the only legislative approach hein^ 
coiisulei eil was that enihodied in Senator MelcalTs l)ill. The 
Melcidl [)ill would empower the Secretary of llie Interior to issue 
licenses lo [iros[ieclive U.S. ocean miners and therel)y estalilish 
U.S. regulation of sealied minint* where no regulatory system has 
existed. Under the bill's provisicms, licenses would he issued until 
such time as an international agreement on the seabed were signed, 
iind should tlie internatit)nal agreement adversely alTect the 
investments ol the U^S. licenseil firms the >»overnment wouhl 
rennlunse tlie company for its losses. 

To ii tor aiuiienc'v 'lie Metcall* l)ill represents a thinly 
(liS'^uise* ijv the i 'mied States to \)Kyn^ reaping the riches 

nl I hi' i;on ii n heril.iK»^ U^avin^^ the rest of the world community to 
strum-ilt' "I an i.iternation.d reyiine. U.S. seal)ed mining, in the 
absence o!" t\v. internaMonal treaty and in contravent'on ni the 
M»)r;'toritini Resolution, would ear'i the U.S sr\ ere criticism, with 
the additio hi! threat that retaliattjry measures mi^!U be taken 
i>.'_;aiiisi o: fier Ann 'ri can int(=r::Sts. t a minimum, the United States 
could f'xptM t <i coalescence of opposiiioi: t')warci its inttjrests in a 
Vrinety of s[)heres ii the Metcalf biP is enacted, liiven the risks iii 
ibis approiicli, Auierican policymakers will h-wv. to wei^h the 
benefits and the costs of aiitin^ novV rather ^ban acting latvr. 

Possible New Directions 

Within ilu' framework of the law ol the sea neHotiatif)ns. there are 
at le.jsl tw(t alternatives i.^her than the Metcalf type of unilateral 
action or U.S. acquiescense in a Group of 77 dominated treaty at 
I '\(]1A)S III. The first is a relatively simple negotiating strategy by 
which llie U S could attempt to lead the internati(mal community 
towijrd an acceptal)le treaty. 'Ihe second involves a cautious 
legislated response. 

Despite tlie realities of economic -aid political power, (ievt. oping 
coun tries hiive gained the clear ufjper hand in the negotiations for a 
seabed regime. The single negotiating text, written l)y Committee I 
r^hairman P.ml Kngo of (]amero()n working in near se(dusion, cannot 
he tei med a compromise document. There is little in it that reflects 
negotiated compromises and it retains the flavor and, in some 
liases, the original language of the Group (jf 77 pro[)osals. From the 
perspective of U.S. interests as defined aljove. it is difficult to secMn 
it a l)iisis lor negotiation. If U.S. basic interests are to be met in an 
internationally m?gotiated seabed regime, the United States will 
need to redress the inilialance beiy,*'.?en the intensity of its interests 
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and tlu' ih'^ret' Id \vhii;h those inlerrsts have l)een lake i inl • 
account a( I INCLOS, Several years of )J(>o(t faith negotiations ha\ c 
ntit ht?lptul m this effort. It is (XThaps time for developed (:t)untries 
tt) a[)[)ly some ievera>?e of their own. 

C.asual (^onferenc^ observers find it haril to understand the 
reasons for the current strong position of developing countries and 
the apparent impottmce of (lie developeil countries in (Committee I. 
It is more than simply a matter of votes. The more than 100 
countries of the CIroup of 77 have wiilely disparate views of the 
seabed, hut in large part they have put away their differences in 
public and hiive spoken with one voice. The developeil countries 
have not seriously attempted to coordinate their views. Rather than 
Juiving a single draft before ('ommittee I representing their views 
tri re are 4 diff(?rent drafts— one each from the United St,it^\s, 

. • MP the n.S.S.R., and the Kight Power Draft by EuiM»pean 
I " itrif\;. The abst?nce of developed country imputs in tht single 
V tiiiti'i^; text of (Committee I should be ample evidence that 

• ^ elopeil r(Hintries cannot afford to be disunited. 

With these considerations in mind, the United States could 
encourage other like-minded states— both developed and 
(b'veloping — to join with it in an attempt to design a text which 
more fairly represents developed t:ountry interests. At the next 
session of the Conference in New York, tht? developed countries 
could present their united text to the Conference as a basis fur 
negotiation along with the unacceptable Geneva text. To follow 
this strategy would require moving the negotiations back 
somewha* but since the current t(?xt is not the product of a 
bargaining process and the compromises it embodies are mostly 
one-sided, it is not an unreasonable move.for the United Stater to 
lake. 

An intersessional meeting could be scheduled prior to the 1976 
UNCLOS session to arrive at the developed country text. While 
substantial differences exist among the approaches of japan, tbe 
EKC. the United States and the U.S.S.R., they are minor in 
comparison with those between developed country interests and 
those expressed in the single negotiating text. Developed states 
(with the possible exception of those of the Socialist bloc which 
might find it politically impossible to cooperate with other 
developed states against developing countries) would likely agree 
to combining their views rnce they perceive that the current 
"negotiating text" provides little hope of meeting their aims. The 
conclusion of an agreed text might be reached relatively quickly. 

Finally, the United Statesand others could make it clear that they 
cannot accept any proposal as inimical to its interestsas thecurrent 
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ruM4<tli.JtinM trM. Thry coiilii exprtiss llu' common ground 

i)etwei'n tiu' two dulls roiild \w loiiml. Fdilin^ such an accord. 
hi)Vvrvrr, (lfvrlo[)tMi couiiU irs could pul)licly consider the adoption 
ol thrir own tr^Mty unless suhstanlial [)ro.i^ress is madi? by .1 
sprciiirti ilatft. 

This a[)[ roa(:|i. ol course, carries with it certain risks. If 
ilevelofieil .Miuntries .ire lorced to consuh'r adopting their own 
IrtMly. (h*v. 'loping countries may react strongly to what will he 
termeil develo[)ed country [)ressure tacti.:s. Such re.icti(ms could he 
minimized liy hein^ op^n aliout the el'lort to conceive a developed 
country text, hy m.ikin^ thf text as .i[)pealin« as possible to 
develo[)inK countries, and hy the .ido[)tion of .1 flexil)le negotiating 
attitude. If (h'velofied states are forced to adopt their own treaty, 
fh * [)ossil)ility of refiris.ds aj^ainst any one develo[)ed country are 
nunimi/ed hy joint action, 

A lin.il allern.itive, that of .1 cautious le^^islated res[)onse. 
[)r(^vides another mid-ran^e option between acquiescing in the 
trend toward a treaty which will not serve essential II, S, interests 
and a program of unilater.il action to o[)en the seabed to IJ,S, 
miners. 

Uiuler ^his .»[)[)r()ach, administration law of the sea experts could 
dralt a resolution exfiressing the infrnf to allow U.S. minersaccess 
to the seal)ed unless a treaty acce[)t<>l)le tt) the U.S, were concluded 
i)y a certain date. Passage of this resolution by Congress would 
insure that it w(.uld he taken seriously hy all those at the Law of the 
Sea Conference, The ilate at which seabed mining cfuild take place 
under IT,S. uiw could be carefully determined such that the Law of 
the Sea Conference be given an adequate chance to conclude a 
treaty. Since none of the pn)S[)ective seabed mining companies or 
cjjnsortia is read\ to begin commercial operations, this date could 
be set will into the future-,say December 3 I. 1977— with no loss to 
the mining companies. Yet companies could l)e assure<l that the 
.seabed will eventually be opened to them, one way or another, 
Legislatitm could be drafted toaccompany theresolution. including 
provisitms to guarantee U.S. ocean mining investors against the 
pnssil)il:, w that they will not be permitted to use their mi- 'n . and 
processing apparatus and techniques, should the United States 
find it necessary to accept a restrictive mining regime. Other 
developed countries could be encouraged to adopt similar 
resolutions. Provisions for reciprocal recognition of each others' 
claims could be an integral part of the accompanying legisUititm. as 
well as generous revtmue sharing arrangements. 

This approach does not require parallel action bv potentially 
reluctant developed countries. It could he considered alone or in 
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i:(iii|mH.tiun with .ni t'lfiii i to rtMrli cdniUry tt'x t. Aj^ain, 

tlu' UiiitiMi Statt's vvimlii in* ofuMi lo crilirism lur [)rr isiirin^ thi' 
nt'i^oti.i linns. Sih;ii ri iti( isin could dani[)iMUHl by a clear 
I'xprrssion tn tin* i iisDliilioii lh.il lliiiUul Stah»s wmilil piM'ffraii 
"a( cj'plabU'" inlrnialionally nei^oliaUMl st^aht'il ri'^iiiir, anil hy 
pinnliiii^ onl thai .i UmmIv with an AtiuTicaii sigiialurt^ wnuhl 
suprrunlr any I'.S. h\i^islalion, hut that ihe HiuUhI Sl.Urs cannol 
w.iil Inn'v lur tlu' iiiln nalional conumiiiily In srllU' its 
ililltM riH rs. 
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CHAPTER 8. 



MARINE SCIENCE 



Introduction 

The HOiil of inariiu* scientific research is to observe, understand 
iind exphiin the oceans. Marine science research comprises 
programs of observation, collection, measurement and analysis in 
order to describe the oceans, their content and their physical 
interfaces and to understand the processes operating in the marine 
environment. It is difficult to quantify the value of scientific 
knowledge, but it is widely recognized that knowledge abou^ the 
oceans is a prerequisite to optimum use of the oceans and is the 
basiij for most resent and future ocean-related activities. 

Domestic Marine Science Interests 

Scientific research involves a variety methods and ultimate 
applications. Marine scientists are found amopp, all U.S. ocean 
interest gr(»ups— from fisheries to defense interests. Their work 
hasbeendistinguished. according to its immediateapplication, into 
three categories— commercial, military intelligence, and fun- 
damental or academic research. Such a distinction is. of course, 
difficult to maintain in practice since what constitutes fundamen- 
tal research at one point in time may ultimateh' havecommercial or 
military value. Some suggest that the most practical way to 
distinguish between fundamental and applied research is on ^he 
basis of whether the data, samples and results are proprietary or 
are open to the international scientific community. In effect, this 
definition would rest upon who is doing the research— a mining 
company, a naval intelligence vessel or a ship from an academic or 
private research institution. 

Such a definition has merit, when applied to U,S. interest? '^ •nce 
it indicates the distinct problems confronting the three c?'*^; jries 
of research in the present international environment ar * m the 
context of the Third UN Conferenc^n the Law oi the Sea 
(UNCLOS III). From the point of view of acquiring sc.j?iaific 
knowledge, the marine science community supports maximum 
unrestricted access to all areas of the world's oceans. This is 
particularly true of the academic researcher and the military 
intelligence communities. A commercial interest, such as a major 
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t)il comptmy. prefers to have a working ^reeaieni with a coastal 
state before it invests heavily in research ami exploration. The 
military inlelli.i>en(:e conununily (; : '.listinet from the military 
researeli community ) can inily ilev elop such a working relationship 
in areas offshore allieil nati(ins. Otherwise it collects data by 
clanilestine means. 



The resi'archers from academic institutions seek special 
{guarantees for open research and for unrestricted mobility to study 
the marine environment. Unlike the multinational commercial 
interests, acailemic institutions have not developeil special offices 
for the coniluct of relations with foreij^n governments. When 
ent»ageil in research in «n area claimed by another state, academic 
institutions have gfinerally relied on the Department of State to 
obtain cleai ances. At best, this has been a time consuming process, 
and at worst the State Department will not seek permission for 
research in arras which, although claimed by a state, are not 
recognized by the Unneil States as pertaining to the coastal state. 

The araih*mic marine science community finds itself in a difficult 
and somewhat isolateil position vis a vio other U,S. interests. While 
it IS often fmancially supported by business and the Navy, it 
pursues a distinct p -iicy on access to coastal waters. The academic 
science community shares the intelligence community's preference 
f'jr freedom ef access to near shore areas, but it breaks with that 
group in its support for a special right of access for research 
intended for open publication, as opposed to all other research. 
Commercial activities are, of course, not publication-oriented. 
Mnst segments of the academic marine science community lack the 
ca;>abilitv and therefore the willingness of commercial interests lo 
negctiate arranj^ements that offer access to coastal state areas in 
exchange for some benefit. It would be difficult for a single research 
inst Mition to devote a substantial portion of its resources tc 
de, I loping such a capability since academic researchers range 
widely over the oceans rather than concentrating, as commercial 
r'^searchers do, on exploration of a few areas. To be sure, the largest 
U.S. oceanographic institutions, the Scripps Institute of 
Oceanography ami Woods Hole Oceanographic Institution, have 
over . rnber of years gained some experience in dealings with 
other go ernments and scientific institutions, but for the most part, 
academic marine scientists are dependent upon the State Depart- 
ment to facilitate arrangements for research off the coasts of other 
countries. 
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U.S. Policy and the Lav^ of the Sea Conference 



Whih' the si'VtJrnl sOK'nn^nls ol Mu» marimisciencf^ community may 
(iilTer 1:01 iliiiu (o capability, mode of operalum. application of 
rest'arch. arul ilissenuaation "I research results, ifiey seem tosfiare 
a funilamentcil belief to theetfect that scientific knowleclj^e benefits 
the internaiional i:omii!iir ,y and that resear^.l should remain as 
free and unresd icted as possible. This conception is basic to the 
position that th^' liniled Stales has ailopted in IINCLOS III, 

Marine scientilii; resei.rch was placed on the aj^enda of the 
Cionference in the orit»inal 1970 General Assembly Resolution 
calling lor a Thini l N Conference on the Law pf the Sea to begin in 
1973. It remauieil on tli- agenda, was elaborated, .md indeed was 
mentioned in roni unction with several other agenda items when the 
final Conference list of subjects and issues was completed in 1972. 
Ai!)eit relati'J to a n .miber of other issues, the main work on marine 
scieni:e rese.ircb w.is alh)cateil to Subcommittee III of the UN 
Seabed Committet: .nil then to its successor. Committee III. when 
the ("or f-rnict? itsel" l)egan. 



Evolution of U S, Policy 

Althoijgh the first detailed U.S. statement on scientific research 
was rn ide (k. August 11. 1972. the United States did not submit 
drafi iirtr.les i-n the subject until July 20. 1973.' With relation to its 
polic;. on ..tber ocean issues, the development of a position on 
miirinc science was relatively late. In part, this was due to the fact 
th. : uongovcTnnient marine scientists did not begin to take an 
active role in the U.S. policy process until 1972. The major causeof 
the deliy. however, was simply the slow pace of the Seabed 
Commitiee .md the relative lack of attention to the subject until 
quite liite in the work of the Committee. 

From its lirst statements on scientific research, the attitudes and 
policy iu the United States remained generally consistent with 
some modifications until the United States moved to accept a Droad 
economic zone policy in 1974. The United States has stressed the 
importance of marine science research in the production of 
knowledge that is beneficial to all mankind. Since ocean 
phenomena transcend man-made boundaries, international 
arrangements should, in the U.S. view. faciPtate access for 
scientific investigations. Scientific research should, of course, be 
conducted in accordance with international environmental stan- 
dards and. in areas of coastal state resource jurisdiction, should 
protect the legitimate economic interests of th# coastal state. 
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Wovv. spt'citically. tlu? I'niled Slah?s has proposed that the 
coastal slate sh(Uihl have the ri^ht to authorize arul regulate 
st:ienliti(: research in the U-rrilorial sea. Ueyorui tl:iit in areas uniW.v 
national jurisdiction, the eoastal slate should have? the right to 
control commercial exploitation. With regard to scientific research 
in \\\v /one. the Ihiited States has consistently iidvociiteMl seven 
coastal stiitf rights or ohligalions on the researcher: 

— advance notification of the proposed restjarch including a 
(letaileil de,-.(:ription of the research project 

— the right ot coastal statt? partitMpation 

— shiii-ing of all ilata and sampU^s with the coastal state 

— assistanct' to the coastal st.Ht' in interpreting the results of 
rcstarch and their reU?vance to coastal stalt? interests 

— open publication as soon as possible of sign if ii:ant rtisearch 
results 

— compliance with all applicable international environ- 
mental standards 

— fl.ig stiite certification that tht? research will be conducted 
in iii:corii mce with the treaty by aqualifieil institution with 
a view tu [)urely scientific rt;st!arch. 

While the United States no longtjrrebTs to "freeilom of scientific 
research" ln?yond the territorial sea, the Unileil State's has stressed 
that if \hv. foregoing obligations are fulfilled, tLc coastal state 
cannot forbid researtdi ih.it is not relateil to exploration or 
exploitation of resources in art?as under coastal state jurisdiction 
and beyond 12 miles from shore. 

Within the Law of the S(?a (](>nfert?nce, the U.S. has found itself in 
a minority on the issue of scitmtific research, although support for 
something less than ri full consent regime has been growing. The 
U.S. is alone in having a major ocean-going acatlomic research fleet. 
Anil the promotion of U.S. policy on marine scit?nce research has 
run into significant obstacles in the UN forum. As negotiations 
have progressed, however, differences between land-locked and 
coastal stiites and the refining of national interests on scientific 
research have mitigated the North-South split on this issue. The 
intensity of U.S. comniiimtrnt to its position, the value it ascribes to 
other ocean inter(;sts. and the strength and variety of sentiment of 
other nations will be factors in the outcome for marine science 
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The Present Legal Regime and 
Pressures for Change 

'Vhv.vv is only (uu» iijcntion ot in.iritu? science in the tour 
conventions lhat resulted from the HJSHlIN Conference on the I. aw 
t)l the Sea. The Convention on tin? Continental Shelf specifies that 
*'th(? consent of thf» :;oastal stale shall bi\ ohtainetl in respect of any 
research c()nt:ernin« the continental shelf and undert.iken there. 
Nevertheless, the t:o.islal st.ite shall not normally withhold its 
consent. . .* in the c.jse of pur -ly scientific research, and thecoastal 
state can participate or he represented. This provision has been 
subject to \'aryinj4 inter[)rt?tations since it w.ls fornudated, and has 
been used by some coastal states to prevent or impede scientific 
research. The United States interprets research on the continental 
shell to mear resr.irch that comes in physical contact with the 
shell. This ui' erprelation is not, however, widely .iccepted. Nor is 
there a-^re^MU ^ni on what constitutes fundamental as opposed to 
a[)[)lied res^'arch. 

Iheie is mention of marine sciencre research in the 1958 
Convention on the Territorial Se.i .uid Contiguous Zone or in the 
IHf)' r:onvention on the Hi^h Seas. The United States and a few 
{)ther countries have indicated that they consider scientific 
rest'arch to be amon« the hi^h seas freedoms, .dthough it is not 
specilically listed by \hv. convention. In practice, coastal states 
have reijuired consent for the conduct of research in the territorial 
sea as well as other /ont»s of jurisdiction. In the case of a number of 
Latin American nations claiminc^ 200-mile offshore zones, the legal 
requirement hir the conduct of research has not always been clear. 
The tendency and preference of these nations— as of other 
developing coastal stattJS— is to require coastal stH4e consent for 
research c{)nducted throughout the 200-mile /one. TheCiroupof 77. 
howe\'er, has not succeeded in arriving at an overall position on a 
consent requirement due to differences between its landlocked and 
coastal members. The Ciroup has be(?n more united in dealing with 
th(? ar(M beyond national jurisdi{:tion, where they would have 
scientific research controlled and authorized by the international 
authority. 

The attitud(?s reflected in these legal positions .ire directly 
contrary to the prev.uling Western view that scientific knowledge 
constitutes a public good which benefits all mankind. Developing 
countries argue that the technologically advanced nations are 
better .jble to utilize the results of scientific investigation and 
therelore the benefits accrue unevenly. Furthermore, research has 
been conducted off their shores which has been contrary to their 
interests— either in terms of commercial or military application. To 
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pr(?vnit unwaiiltHl inililary ri's»»ari:li nnil ti) ^ain the benefits from 
ri'sran:h ol coninn^iiaal a[)[)lii:iitic)n, they ar^ue, thi' coastal state 
must ha\e Ihe riyht to control researc:h in twelvt? mile territorial 
seas and ecDooniii: zones. *i1ie motives oT ilevelopinj^ coastal states 
are mixnl. In aililition to lears anil a[)[)reh(?nsions about unknown 
offshore aclivities, they are practically motivated to control access 
to suhstanlial economic, resources. In exchan^,? for consent to 
contluct researi:h in their area, many ilevelopinj^ nations plan to 
reipiire training, tei:hnical assistance, antl other forms of develop- 
ment aid. nevelopin,^ countries are divided, however, over how to 
share these l)t?nefils with the land-lock t?d and geoj^raphically 
disadvantai^eil states. For this reason, the Group of 77 has not 
ih'velopeil a unifietl position on scientific research. The differences, 
however, lie not in tht? question of whether scitmtific research 
shoulil he controlled by the i:oastal state but in the allocation of 
benetits to be j^ainecl from i:ontrol. These developing country 
attituiles will [)lay a major role in ib!terminin^ the future legal 
rt?gimt? that will apply to marine science rtjsearch. The outlines of 
that regime are emerging at th<! UN law of tht? sea meetings. 

The Single Negotiating Text 

From the persptictive of thi; [irogress of negotiations, it has been 
lortunatt? that a range of approacht»s has evolvtjd on marine science 
research rather than a confrontation between coastal and 
'^esearching nations. The t*!\t produced at the Geneva session 
reflects some but not all of the approacht!S to dealing with scientific 
r(?s(»ar(:h. Several portions of the text indicate the type of regime 
that may he agreed upon in an international treaty. The single 
negotiating text is in three parts, corresponding with the three 
committt^es of IJNGI.OS III. Each part contains provisions dealing 
with scitmtific rtjsearch imd each is the product of a different 
committee tihairman. There are therefore differences and conflicts 
b(?tween tht? treatment oHssues from one part of the text to another. 
This is particularly true of the provisions on marine science 
research. 

Part 1 of the Cienevii text deals with scientific research in the 
context of a regime for the det^p seabed, and is highly restrictive. 
Articles I and 22 provide that "activities in the Area shall be 
conducted directly by the Authority" including activities 
associated with exploration fmd exploitation of the Area, such as 
scientific research. These pr(^visions clearly place research beyond 
nation;d jurisdiction under the control of ♦he internatir)nal 
authority. Arliiile 10 elaborates the authority's control in grctiter 
detail. F^lsewhere the text provides that scientific installations such 
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as (lata buoys may l>^' restricted by the international autbority. 
Article M) slates tbal stationary and mobile installations "shall be 
erected, emplaceil and removed s(,!ely in accordanre with the 
provisitms nl this Cionvention and subject U) rules il regulations 
prescribed l)y the "Authority." The appendix to the Committee 1 
te\t is eijUcilly ominous for the conduct ol unrestricted marine 
science researtih. 

Part 11 ol the (ieneva text touches u[)on scientific research in the 
context of various forms of offshore jurisdiction. Articdes IGancl 18 
provide for coastal state reticulation of "research of the marine 
environment and hydrouraphi(. surveys'* in the territorial sea. With 
reoard to the exclusive economic zone. Part 11 vests exclusive 
jui isdiction over scientific research in the coastal st ite as well as 
"exclusive rjohts and jurisdiction" with re^anl to "artificial 
islands, installations am! structures." The Commit'(?e 11 text 
conflicts directly with that of Committee III on scienafic research. 
(Mven the illocaticn of scientific research to Committee ill. its 
inclusion in the ecDnomic /one section of Part 11 is surprising. The 
n?lerence t.» sc:ientific research in the Committee 11 text was 
apparently at the request of one delegation ami in all likelihooii. the 
approach ol the Committee 111 text will prevail at the next session, 
1 he irticle is instru.;live, however, as a reflection of the extreme 
view ol the Gr(mp of 77 developing coastal states. It provides in 
Article 49, that: 

'i'he consent of the coastal State shall be obtained in 
respect ol any research concer ning the exrdusive economic 
zone and undertaken there. Nevertheless, the coastal State 
shall not normally withhold its consent if the request is 
submit!eil by a qualified institution with a view to purely 
scientificresearch. subject to theprovision that thecoastal 
State shall have the right, if it so liesires. to participate or 
to be represented in the research, and that the results shall 
be published after consultation with the coastal State 
concerned. 

The effect of this article would be to place scientific research in 36 
percent of ocean space under coastal state control. The provision 
whu:h restricts publication of research results without coastal 
state permission reflects an aspect of developing country positions 
that necessjirily concerns academic researchers. Open publication 
IS the goal and purpose of academic research. Without the freedom 
to disseminate research results no academic research will take 
place. 

The continental shelf section of Part II applies the highly 
restrictive provisions of Article 49 to ''research concerning the 
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Continental Shell' aiul undertaken there" (Article 71). The text 
defines the «:()ntinenlal shell' to inelude the margin where it extends 
beyond the 200-mile /one. Thus, under the terms ol Articles .«rul 
71. research in approximately 40 percent of ocean space woni i be 
subject to coastal slate control. Hi^h seas freedoms are discus srd in 
the next section of the (Committee 11 text. Article 75 includes 
freedom of scientific: research anumg the high seas freedoms, 
"subject to (he [irovisions of Parts IV and. . , [scientific research]," 
Part IV' (jf the Committ(je 11 text refers to the section on the 
continental shelf. Althouj^h the reference to scientific research as a 
liil^b seas freetimn is notable in view of its absence Irom the 19v58 
(.I'nvenlion, il i,. made subject to provisions that are as yet 
unspecified and may, in practice, be severely limited. 

The Committee II text also deals with scientific research in the 
context of archipelagos. After defining the archipelagic waters to 
be enclosed within baselines of up to 12v5 miles, the text elaborates 
the concept of "archipelagic sealanes passage"—- a form u\ innocent 
passage through archipelagic waters. In the course of such passage 
"foreign ships, including marine research and hydrographic survey 
ships, may not carry out any research or surve;, activities without 
the prior authorization of the archipelagic State" (Article 127), The 
creation of archipelagic waters will subject scientific research to 
further coastal stale control. 

In summary, the Committee II provisions of the Geneva text 
range from providing for a potentially qualified freedom of 
scientific research on the high seas to a highly restrictive regime for 
scientific rese.irch in extensive areas of coastal and archipelagic 
state jurisdiction. Confusion and inconsistency are apparent 
throughout. Moreover, as mentioned earlier, the inclusion of such 
extensive references I ^ scientific research is puzzling in light of the 
mandate given to Conntiittee HI to handle marine science. 

Of the three parts of the text produced at Geneva, the third part 
most reflects negotiation and compromise. The text on scientific 
research is l)ase(i on an elaboration of four distinct approaches or 
"pillars" that encompassed the various national positions before 
Con^mittee III, The small number of issues before the Committee 
provided the opportunity to articulate and begin to negotiate 
among the lour pillars. It should be noted that thisComrr Ittee was 
the only one not chaired by a country representative-: from the 
Ciroup oT 77 and the text attempts to accommodate developed 
country interests. 

The C!oinmittee III text defines marine scientific research as*'any 
study or related experimental work designee! to increase man's 
knowledge r)f the marine environment," It provides that research in 
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\\u> ttM-riliirial sea "shall be coniiucled only with the explicit consent 
ot. . . the coastal Stale." With regard to research in the economic 
/one anil the continental shelf, the text draws a distinction between 
tiindamental research and resiUirrh rel.Ued to living and non-living 
resources.- The coastal state must ^ive explicit consent to the 
conduct of resource-related research as well as to the publication or 
dissemination t)f the research results. The research^T must fulfill 
coastal state requests for inftirmation and preliMuiary inter- 
pretations of results. In the case of both fundamental and resource- 
related research, the text-provides a check list of information the 
researcher must supply to the coastal state: nature and objectives 
of the project; means to he used; description of vessels; 
geographical areas where activities will take place; expected date 
of arrival and departure; and the names of the researchers and 
sponsnrino institutions. In the case of fundamental as well as 
resource-related research the text sets out a number of conditions. 
1 hecoast.d state has the right to participate ov bo represented in the 
research project. Coastal st&te participation in onboard research 
would occur at the expense'of the state conducting the research. 
The researcher would proviile the coastal state with the final 
results of the research project and would "undertake to provide to 
the coastal State on agreed basis raw and processed data and 
samples of materials* (Article 16). If requested, the researcher is to 
assist the coastal state in assessing these data and samples. The 
researcher is to inform the coastal state of any major change in the 
research program. And where the research is of a fundamental 
nature, the researcher is to assure that results are made available 
through appropriate international channels. 

The Committee III text provides that, in the event of a dispute 
between the coastal and researching slates over whether the 
research is fundamental or resource-relau'd, the dispute should be 
submitted to the dispute settlement procedures to be elaborated by 
a law of the sea convention. Th.^ text als.. specifies that land-locked 
and geographically disadvantaged states of a region will be notified 
about a research project and given the opportunity to participate. 

When research is conducted in the international seabed area, the 
researcher shall notify the international seabed authority (Article 
25). If ••resource-oriented. . . research. . . is planned in an area 
immediately adjacent to the economic zone or continental shelf of a 
coasta' ntate. ^ and if ••entries into the economic zone of the coastal 
States may be required" to conduct incidental research, coastal 
state consent in ist be granted. Article 25 further specilies that the 
results of research in the seabed area shall be made internationally 
available. The orientation of the Committee III text fin rcs^.-arch in 
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t hf » ItTp s»', ;1 »n 1 IS M,l>s I .int m! 1 v 1 1 ! t !•'! (■ Ill ti iiiii t h.it nt ( InnimiH ft' I. 

Siinil.n lv tlif ( liiiiimilh'f 111 \v\\ ifii sruMitiln tHjUipnuMil in the 
UMi inr f'ii\ II (iiuiu'iit is .it imMs Willi Mir ntliri (luiimiith'r Irxls. 
Aithlr s|h'iilifs lli.il "All ni;lits iircrssaiA to iipri.itr diul 
in. ill. 1'.^' .iiii! llir I rspmisiluliU Inr siicli nisi .ilKit miis or f (jiiipiiuMit 
sli.iil iniMiii Willi llif St.ift's HI llir nitri n.j! hni,il ()rs;«ini/«il ions 
w h u Ii Im\ r ilrpliu I'll 1 111 'in iinli'ss Mt luTw ISC <i'4rr I'll hrt wrrn t lir 
p.irt U S I iim fi iu'ii. " lii .ii i .is ol ( iMst.il stair pii isiiictnui. Imw r\ cr. 
■'tlir iD.i^t.ii St.ilr has tin* puwrr tn liispn t aiul riisiirr tli.it tlir 
install. iIiMii^ la rtj ui[)inriit arr iisril in luiitiunnt v with thr 
purposes .iiui omul it nuis sot out lor tlio coiuIik 1 ot tlir rrsraroh 
pro|ri t ' I Art u lo ). 

l)os[)ito tlio nu lUisistoiH n^s ami c oiitusioii ot tlio trxts rinor^in^ 
1 1 oin t ho I oMU'\ a sossioimt t ho Law ol t ho Soa Clonlorrnco. the t rt'ntl 
tow .mi t.ir iiioro rostnolions on niarino siaonoo roso.irch is clear, 
riio pi ii\ isnai ol iho I^T'iM (ioiu tMition on tlio (liuitinont.il Shelf lor 
coast, il st.ito lauisont lo roiuliiot rosoarcli was iiiorely the first step 
tow art I I ho ovp.msion ot ooast.il state control (jf ot I short: research. 
The rol.iti\t'l\ iiiilottoioil .u coss en)oye(l until recently to oct»an 
areas ho\ (uul a narrow tei ritoi i.il sea is rapivlly conrn^ to an t?nil. 

Siiu 0 the in.ipir [)in lion of in.u'ine science research is coniluctt?il 
in tUt shore are.is, the extension ol coastal s tat e control to 200 niih^s 
and the m.iruin heyiuid — e\ tMi if limited to resnurce-rtMattnl 
research — w ill iii.u k a majtu cli.in^t* ni the environment for marine 
s( iem e Tin' i:han>;e v\ dl he e\ en mure railic.d if the inttTnational 
se,d)ed authordy is t>i^t'ii the ri^ht to rt!^iilate rt?st?(iri;h on tht: 
seahed heyond n.dion.d jurisdiction. The t)ptions confronting^ tho 
I'm ted St.dt^s will ih*perid upon (.a ) w hetht?r or not a treaty emerges 
from rXC'l.OS III .tnd ( h| the tainttMits of the treaty, if one results. 
Moreover, the options will \ .u y for different segments of ihv. 
ni.irine scientific community .uid for the W.S. iio\tTnment as a 
\vh(^lt^ 



Options for the U.S. 

In considtTinu optitms for I ' S. policy on marim; scitmct: rt^search, 
a numhtT of ^eti^raphic distinctions, models of action, actors and 
intern. Uional outcomes must he kept in mind. The options 
considertul are ctm fined to the t:ondui:t of marine science research in 
the traditional manner. While highly ustdul, satellite-cnnductnd 
oceanot»ra[)hy can never completely substitute for shipd)aseil 
ohser\ ,it lor s. 
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options Based on (juo^i aphic Arua 

With rr-.inl lu ncuoiMphu. .iiras of tlir oceans, diltt-rcnt uiitions 
niay a[)|)lv ni ollstnur ciiTas as npijusrd to tin- Arvp st>aht'(l. In 
• onsultTin- national [lolicy. srvrral modes of action are possible- 
I'nilatcral. hilaleral. regional or international. The 
"PtiDiis will. o( course, vary according to the actor in (luestion-- 
iionimercial science intt-rest, inilitarv research 
.n .idumn research, or the I I.S. c;overnmt>nt as a whole. Finally, the 
ttMsihilitv .aid a(:ce[)lal)ility t)l oi)tn»t)s will ih^[)t>nd npnn whether a 
tivatv eniero^.s Ironi IIXCLOS III. and if one does result, upon 
wheth.>r Its provisions are unacceptable, .yeiierallv acce[)table. (.r 
.ii-t;»'J)table ni part to the Uniteil St.ites. 

Options lor marine siaence research in oflshore /ones must he 
distinguished irom those in areas heyoiul nat ional jurisdict ion The 
"^M'^Mbincc attached by coastal states to coastal areas is an 
"Mnn-tant political dilTerence with operational implications. On 
■Ih* other hand most scientific: research is conducted within 200 
Mih>s oi sh..re. Only I'.S. commer(aal interests .ire fully accom- 
n odateil to th.> prosi)ect of consent regimes in these offshm^e areas 
Military in telli^.mce activities can look forward to either an 
.icceptable regime or a deliberate or surreptitious continuation of 
activities III these areas. The academic researcher, without an 
an:t>ptable l,?oal re-ime in coastal areas, will lack needed official 
support .ind can either cease research or develop some bilateral 
ficconimod.itions with coastal states. 

in the (h?ep seabed hij^h seas areas the options will be soMiewhat 
tlilferent ilue in part to reduced coastal state sentiment and 
harassment capabilities. Commercial science in the aren will 
initially revolve around deep sea minino. and in the absen<^' 'd a 
recognized political authority, will require a workable in ' t- 
national ret^ime or U.S. Government legislation and su. r 't 
Military intelligence ancl scientific activities will probably ten.; to 
continue either within an acceptable regime or in explicit (Hsregard 
of an unacceptable treaty. The academic researcher will need either 
an acceptable international regime or U.S. assistance and support 
for the continuation of research in areas beyond national jurisdic- 
tion. 



Feasible Modes of Axtion 

Different modes of action will be appropria te depenthng upon the 
area, the gr{)up or interest in question and the overall international 
environment. The first level of action to be considered is domestic 
national action. This can be taken bv private or by public agen(Mes 
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on .» nuinbrr ot t|Urstions. With re.i^ard hi privatt' activities, tht' 
opportunilv exists to t^stablish an institution or nu;i:hanisni to 
connlinatf. crrtHy and \)n\\cv acatltMnic resiNircli pr()jL?rams in 
waters ortuM- nations or in intt'rnati(jnal wattirs. Such a 
nu'ch.misni coiiimtMuls itself either with or without a law of tht; sini 
treaty cUul in addition to or in lieu of whatever rei^ulatory or 
certdi(..iti(ai nu'chanisnis are estahlishtid within the U.S. (lovern- 
n\ent or internationally. A pt)ssil)le center for sui:h coordination, 
certification and self-policing activities is the University National 
Oceanoi^rapliic l.abor.jlory Systtim (UNOl.S). UNOLS operates at 
present to coordinate university research ships and could expand 
its function with rtdative ease. If international guidelines are 
a<4rt»ed upon with regard lo notification, part ici|)ation anil 
publii:ation of rese.nuih rt»snlts. I.INOI.S could inti'ract directly with 
tlu' U.S. antl lorei^n ^overnnuints anil with. U.S. ship operators to 
ensure compliance of its vessels. If an international aj^reenient is 
not fortlicomin,^. UNC)l-S t:ould nonetheless establish appropriate 
standards for its own vessels which, if regularly adhered to, would 
develo" a measure of acceptability for UNOI.S approved vessels. 
The or'^ani/.ation coultl t:ontrol the behavior of its ships .hrou^h 
moral suasion and the threat of withholilin*^ certification— with all 
of its attenvi mt ;m[)lication.s for receiving future government 
fumls. The U'.S. ac.u'emic fleet is unique. Research by members of 
this yroup could offer si^^nificant benefits to other countries, and if 
properly mana^^ed, academic marine science research could 
continue to flourish. 

National action at the Government level to facilitate research 
could bet^in with a streamlining of procedures within the 
ne[)artnient of State. The newly created Bureau of Oceans and 
International Hnvironmental and Scientific Affairs could improve 
its capabilities to develop a coherent ocean policy and to take 
positions and actions consistent with that policy. The Office of 
Marine Science and Ocean Affairs, under the Deputy Assistant 
Secretary for (3ceans and Fisheries could rejjularize its staff and 
improve its operations for securing ship clearances for research 
conducted within the jurisdiction of other countries. The State 
Department may not always be in a position to be as responsive to 
the needs of marine scientists as a UNOLS mechanism might be. 
This would be particularly true where research programs require 
access to areas the U.S. does not officially recognize as falling 
within nati(mal jurisdiction. In such instances, where the State 
Department cannot facilitate scientific access, it could avoid 
imp eding it. 

Unilateral action encompasscjs activities with direct inter- 
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n.itional iniplicalions .uul may beui two typt's: | 1 1 .^u oiliciiil action 
\.\kvi] in isolation or (1:!) an otlicial act taktMi snniilf aiieously with 
tithrr likc-inindtMl statt's (sonu'tiinrs rt'r»rrt)il to .is "paialU'l" 
.ictionl. UnilattM-.il .ictions ni.iy inclinh' exrcutivi' branch policy 
pronoiim:cintMits. lc,^isLition .iiul nnplcmcntatioii. Tlie U.S. h\- 
rciitivc ni.iy assert and inipltMiUMit a national polu y with re.^artl to 
scitMitilic rcsiMrcli in tlu' economic zone, on the fiontinental shelf or 
10 cueas heyoml. Similarly. (:on.i»ress ma\ enact le.t^islation which 
pnmiotes rese.irch hy other nations in artias o*' U.S. jurisdiction, 
u itli .ippropriate notilic.ition proceihn'es and assur.mces. LetJishi- 
tion with re.i^ard to hii;h seas acli\ities and seabed mining could 
idso deline.ite a re^^ime bir marine science research be\ and national 
)nrisdii:tion. Kxecutive brancdi policy assertions or congressional 
iej-!isl.ition m.iy be undertaken in isolation from or in conjunction 
with simib'ir acts by bke-minded j^overnment s. Additioncilly, 
[lobcy pronouncements or legislation can be taken in the absence of 
an international treaty, in reaction to an unacceptabb? treaty or as 
an el.iboration of and speUin^s* out of the U.S. inte. p ret at ion of an 
ticce[)table treaty. 

The eflectiveness of such unilateral act s would depend upon U.S. 
willin,i4ness to enforce these [)olicies vis a vis other nations. United 
vStates resolve to conduct enforcement activities would cb^pend in 
turn upon a number of variabb\s~lhe tb^^^ree of international and 
ilomestic support bir the U.S. position, the state of international 
law. ami the itienlity of the parties against whom enforcement 
measures were recjuiretl. 1'ht!" implementation and enforcement of 
U.S. policy would occur most easily where U.S. goals and a widely 
accepted treaty regime were in harmony and where links with the 
ofbmding country were not extensive. As such ideal situations 
raredy occur, the cb'cision to enforce certain sancMons in pursuit of a 
policy on scientific research will probably hiU e to be taken on tinad 
hoc basis in most instances. 

Bilateral arrangements to facilitate the conduct of marine sciencf? 
resear(di may be of particular utility in i:reas of (d'.shoie 
jurisdiction. Whether there is or is not an interna ♦ ioral ^. ty, the 
United States may want to pursue regulari d bilateral 
arrangements b)r research with those countries p iphically 
nearest to the United States.' Cumbersome a- corisent 

procedures might be avoided through bilateral agrt ^ s v hich 

establish channels b)r notification, participation, t. fining and 
technical assistcmce. An agreement with Canada h be»':i in effect 
for thirty years providing for tvventy-b.ur hours notice for the 
Cf)nduct of research. Similar reciprocal agreements might he 
(levelo|)e(l with other neighboring countries. In 'he cast^ of more 
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distant couiilrii's, hihniT.il .ii^rrt'inrn t s may t)(* aiU antdi^rous to 
both tlu' <n:.ulriiui: rt^sr.u'cluM* ami llu' Inrri^ii .\^{)\ rrnnuMil . MiddU* 
KaslriMi .L»()V(MMinHMUs, lor iiislaiict?, may want (:t!rtain typrs ol" 
search coiuluctiHl oil llu'ir shores, hut may not have the 
cap.ihihty ,nul may not WiUit to ha\t' the research tied to «i 
eonmu'rcial a^reiMuent. liilater.il ai^reements which facilitate the 
riccess ot acculemic l esearchers conhl he mutually advantageous in 
such circuuist.mces. 

Regional approtiches to academic m.u ine science research would 
he sitnilar to hilater.d approat:tu?s. They wouhl he applicable 
primarily to .ue.is ol" national jurisdiction. They would involve 
rej^ul.u'i/.in.ii means to lacilit.ile access as well as to promote 
trainin.L* ami part icip<n ion ol" non-U. S. n.itionals. The advantaj^e of 
rej^icaial approaches ndates tti the scile ,md time dimensions of 
oce.inic pnuiesses. Reviion.d or cot>per<Uive studies are especially 
appropriate because ol llu' v.isl scale of oceanic processt?s and the 
lentjth of tiuu» t»ver which observations need to be made. The 
Va )[)erative Investigation of the Ciribbean Adjacent Regions 
tC'IC'AR) is o[ie type of regional program that might he encouraged. 

With rt»gard to a spet:ific ct)mmercial activity— such as 
fisheries— or monitoring the marine environment, cooperative 
regional ti[)prOii(:hes are equally appropriate. Pro[)er management 
antl t:(jntrol in areas of r(*git)n,!l inlerth'pendence require scientific 
information comprehentling the region ,is a whole. Regional 
api)rt)aches ctin be ac(:{)mplished through international organiza- 
tions such as the Fisheries Department of the Food and Agriculture 
Organization (FAO) of the UN or the Intergovernmental 
Oceanographic (Commission (IOC) of UNESCO, with an eye to 
rtrsource conservation and pro[)er management. 

Whihj internatii)nal organizations may further regional ap- 
proaches tmd even bilateral arrangements, their most important 
contribution tt) marine science research may be to promote 
research, set standards, certify programs or. in a distant future, 
enforce st.indards at the global level. Among the problems which 
confront oceanographic programs of various international organ- 
izations are lack of financial support and duplication of effort 
between agencies. As ocean problems occupy more and more 
.ittention within the UN system, a strong case can be made for the 
establishment of a single technical organization to deal with 
scientific and engineering aspects of ocevin affairs. This organiza- 
tion could provide technical information to UN and other 
organizations which deal with ocean resource management. It 
could serve to coorrlinate ocean science and engineering activities 
of UN and non-UN organizations. The IOC could form the nucleus 
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nf siirh .in tw.'^.ini/aMon to.mMluM- with llir FAC) ncp.irlinenl of 
FmsIutu's, llu' U'nrhl Data CtMittM- SyshMn lor (K:ran()i',ra[)hy, tin; 
I '\I\S( !() Dix ision ol M.iriiu» Scirnct'. a|)pr()[)ri.i sft^nuMUs of ihv. 
World Mrtrorolnoicil ( )i\t^aiu/al ion, and tin* International 
I lyilro'^r.tplui. ( )r^L:ani/»it ion. D^'jiendin.^ U{)on tlio completion of an 
intrrnationtil law of |[u? sea treaty, the role ot sindi an or^i«ani/ation 
i.ould encompass resfionsihilit les in training* and technical assist- 
ance, conrdin.ition of cooperati\'e pro^^ranis of rese«irch. certifica- 
tnin ot national pro.i^ranKs of resi-arch and elahoration of environ- 
mental standards, 

()i conrse. the most import tint international activity with regard 
to marinc> science researtdi is the negotiation underway in the UN 
Law of the Se.i Conference. IOC. FAC). IMCC). and other inter- 
na tioncd ()r.u.mi/.,itions arc deferring a numlier of decisions pending 
the outcome of die Conference. The (amference has been underway 
lor se\ en years. in(duilin^ the preparatory work of the Seabed 
(ainimit tee. and plans to hold another session in Spring 197[), There 
is no assurance thrit this will he the last Sf Monor even that a treaty 
w ill he .loreed ui)on at some future time. If .i treaty 'S agreed to. its 
provisions with re^iird \o scientifu n-search cannot, with any 
certainty, he addressed from the tei [os of the 197r) Ceneva text. 

Alternative Treaty Outcomes 

The U.S. o[)tions with regard to marine science research must be 
considered in terms of several possible outcomes. The Conference 
may produce a treaty which the United States finds totally 
unacceptabh*; or the ('onference may produce no treaty at all. 
AlternativeU it nu^^ht prochice several treaties over a period of time 
as agreement can l)e reached on each issue. On the other hand, a 
single treaty mi^^ht be produced which is generally acceptable to 
the lJnit(!d States. A variant of an acceptable treaty outcome, 
however, mi.yht be a single treaty which, althout^h largely 
acceptable, entails undesirable restrictions on scientific research. 
C^S. policy options regarding marine science in /ones of coastal 
state jurisdiction and in the area beyond wdll differ according to 
u'hicb of these international outcomes prevails. 

While from a domestic standpoint, no treaty might be equivalent 
to an unacceptable treaty which the United States rejects in toto. 
the same U.S. actions in these twodifferent situat ions will generate 
very different international responses. In both cases. theU.S. could 
consider the adoption of legislation dealing with an economic zone 
and with a deep seabed regime. This action might be taken in 
conjunction with a number of like-minded states. But the 
internritional reaction to such action would be far less negative if it 
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wrir Mkfii 111 .III iiili'rn.itmu.il li\nal vacuum imIIum- thdn in 
(ip[)iisili()n t(» ,1 IrtMix approNi'il by .i iiMjnrity n\ natidn sldlt's. 
I'ltitiin.t'nit'ni wtuihl. dI Cdiirsf, hv tMsuM' in \hv {oinwi silu.ilion. 

In !ht' .ihstMiic ot nr ni riMcliiin lo d Irr.ilv. tin: UiuIihI Slatt^s 
nu.Ljhl f.nnshlrr Ir'^ishil i<iii which dclimMti's its pitsititui applicable 
1(1 a :^()()-inilc rconoinit /nnc aiul to tlu» coriliiKMital sh(»ll beynmi. 
Willi ir'^ard lo s(aiMitilic rrscarcb, h»i^isl.it ion could permit 
scariitilic ii'StMrcb by nlhiT stales in arccis sub]ccl lo U.S. 
pirisdiclioii provulcd lhal llic n'scai'cher tuirilbul ihe obli.^^alions 
tni- notilicat ion, parlici jial ion. ami so tui lhal are pari of ihe presenl 
r.S. [)osilioii. in the .ibsence ol a lre.il\ . sut:h a pro\ ision mi^ht he 
simullaiieously atlo[)le(l by other states who also l(»el this is an 
ecn I lonnc. 1 1 w.iy to ha\e research Cttrried out in oft shore iueiis. This 
proNision wiuiKI [Mdb.ibly nol be widely tMiuilated. however, 
particul.irly it it were ct)ntriir\ loan international trtNity [)rovidin^ 
!nr consent re«4iines. In sm;b a situation it would be dilficult lo 
entort;e a notilic.Uion reoime lor .icademic rese.irch. 

Military intelligence operations could .ind doubtless would be 
ctinducteii in the .ibsence of ttr in reaction to a t realy — either 
surreptitiously or b.icked by I he capability to deter any harassment 
Irnm co.cstal st.ites. Marine science related to commercial .iclivities 
wouhi rem.:in least cinectcd. Bilateral arrangements would 
oenerall;- be wtu ked out with th(? (loastal state— even with respect 
to tisheries. since the j4»*neral acceptability ol the economic zone 
concept has j^rown. Public and private fundament.d research in the 
economic zone will Tare worst il there is no treaty or an 
unacceptable one. While ch)mestic legislation may encourage 
similar enactments by a limited number of other countries, 
academic researchers will be on their own when it comes to 
securinj-i access to coastal areas where the State Department does 
not reco.uni/e th(» extent or nature of a national claim. If the 
Department ol State will not process requests for clearance, the 
researching^ institution will either have lo forego the research or 
develop ils own bilateral and regional channels lor arranging 
access. An established process of certifif:ation and policing by 
UNOLS or an expanded IOC might facilitate these private 
.u-rangements. Particularly il' no treaty emerges from IJNCLOS III. 
(dlorls could he made to strengthen the role of international 
occcmographic organizations. This would, of course, be difficult to 
do il an unacceptable treaty envisions a different role for these 
organizations vis a vis coastal states, 

With regard to the deep seabed/ high seas. U S. legislation, in the 
absence of or in opposition to an unacceptable treaty, might 
conibine a systematic statement of user rights and obligations in 
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ihr ,irr.i with d ri',i;inu' (ov {\vv\) sim niiiiiii^, A lunuhcr ot" inaritiiiH' 
iiiiil iniiiiii«^ sl.itrs ini.Liht Ur williii^Li to fiiacl similar h\L;ishition. It" 
\hvvv is IK) tnMty. such .i It'.qislativi' appi'oach would includt? 
[)ri)\ isions to harnioui/.t' tin* iutrrrsts of diftenMit ncv.du users, to 
jiolU'ct .ind rquilably clislril)uti» n'\*eiuH's t'roni niinin^ activities, to 
stn'Miitlu'ii internatioii.il oceano^iiraphic organizations, and to 
laiiiHt.ite (:o()[)erative research pro'^rains. If there is a treaty with 
hitihly restrictive terms foi seahed mining and hit^h seas activities, 
the tecfniolot^ically advanced states would probably he willin^^ to 
[)iii sue sucb an .ilternritiv e means to coordinate their activities in 
tht? (h'e[) ocean. Cionnnercial users would certainly push for 
domestii: i)arallel IcLjislation to promote deep sea mining and access 
tor purposes of exploration and scientific enquiry. The naval 
research community would (h)iil)(lf'^s support legislation 
lacilitatin.^ access for restMrch :is ^.-'.i!'.! tb.e academic science 
community. (Coastal state harassme ' of research activities in the 
deep seabed hi.'^h seas would be far i likely than in an economic 
/one. The extent of support for natnai.dly le.^islated hic^h seas 
.ictivities would probably be substantial, and would aid in 
enlorcenuMit of the policy. 

In the event of either no treaty coming out of the UN Conference 
or of a treaty un,icct?[) table to the United States the U.S. 
(lo\ernmt?nt and the private science community could pursue a 
\ ariety of national and diplomatic approaches. Executive brarch 
policy statements and domestic legislation would have to he 
sup[)lenu'nted by private and public bilateral and multilateral 
efforts. Where appropriate, these efforts could be coordinated with 
strengthened international oceanographic organizations. 

A treaty that was acceptaole in most but nf)t all respects would 
[)rest'nt the U.S. (lovernment with a difficult choice. The Congress 
could ratify it, ratify it - ith (h?l ailed reservations, or not ratify it at 
all. Assuming that reser \ aii.ms will be allowed, the middle course 
is the likely prospect. If the treaty is generally acceptable, the 
reservatif)ns could be limited in number and scope. A treaty 
reservation on scientific research could be accompanied by 
executive or congressional action detailing U.S. policy. This cou!(l, 
of course, he followed up with bilateral, regional or multilateral 
arrangements with neighboring or like-minded states. Once again, 
academic research would be the most vulnerable in the face of 
disagreements with other slates. In the absence of State Depart- 
numl assistance, private chrinnels would have to be developed to 
facilitate access. 

The ideal situation for the U.S. marine science community would 
occur if UXCLOS III produced a treaty that di<l not unnecessarily 
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rrstiM<;t ni:{\ini)i^raphi(: research in eitlu'r cocistal state /oih-s or in 
.irr.is l)ry<m(l. In this (arcurastance. tht' Cou.nit'ss could follow 
Irt'aty-iatilication with suilcihip iniplernrnt in*^ leoislation. Cloin- 
inrr(aal intt'rests could opefcitt* bilaterally in coastal zont»s and 
un(h»r a salislactory regime in the area beyond, The acadtMUic 
science cominunity could hcwe State De[)artment support in 
si-ekm.u (dearant;es and would benefit in addition from a credible 
[)rivate self-policin.v^ mec.hanism such as UXOLS Within the 
con lex I of the international treaty, bilateral and regional 
arran.Lienients could be elabortited to [)romote coo[)erative research. 
And .1 .generally f:epted treatv woidd be espt»(:ially conducive to 
the devtdopment of an international (M:eano.^ra[)hic or^^anization 
desi'^ned to de\ rlop ctjoperative research [)ro,^ranis. certify 
[)ro[)()sed research projects, and act as a (dearinohouse f(n' 
oceano,i^ra[)hi(; dal.i and disseininatiun of research results. 



NOTES 

' \ '\ Cf-nfM .!! Assrniiil\. Cun.nulfff' nn \ht' Pp,if:<'f'j| Hsfs nf the Sca-Bnd and the 
()( f'.ni Klnnr Hpynnd thr Limits nt N.itiunal [urisdirt mn. i'luWil Sfafrs of AimTicd: 
nnitt .Ar/ir/rs for n ChapttT on Mdrnir Scivntifn Hes<!fjrr/) (A ACM 38 SC.III 'L.44). 

■This (listinrtinn w.is sii««f>stfMl by \Uv SoviPt delpj^^tion as a aunpromisf* 
f)»-tutMTi thr consf-nt and nntificntum afjproaches and has heen tentiitJVfdv accented 
tu tjoth sidvs. 

'Civfn nsinu furl rnsts. it is UMy that smaller acadfinir: institnti(»ns will 
incrfMsinyiy ffducr thf lt>nHth of t heir f:riiisf:s and rnnlinp t heir rfiscarrh a(:tivitif»s tn 
<irr,»s otf (:<jn<ida. Mrxico and in the Caribbean. 
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OCEAN SPACE DEFINITIONS 

LEGAL DEFINITIONS 



Coastal Economic Zone' 
(proposed 188 miles) 



Tefritorial Sea 
"Iproposed 12 miles) 



Contiguous Zone 
-liipio24 miles - 
from shore) 



I 



High Seas 
ISingle Negotiating 
Text definition) 



12 

miles 



24 

miles 



200 
miles 



GEOGRAPHIC DEFINITIONS 
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Glossary of Acronyms and Terminology 



Acronyms 

ASW Anti-submarine warfare 

CCD CiKiievmvA} of the Committee on Oisarmciment 
(IHA (Council ol Economic Advisers 
CKQ Council on Environmental Quality 
CIKP Council on InttTnational Economic Policy 
CIPEC: Inler^yovernmental Council of Copper Exporting Coun- 
tries 

EPA Environmental [Protection Agency 

(IKSAMPIoint Group of Experts on the Scientific Aspects of 

Mcirine Pollution 
IMCO Interi^overnmental Maritime Consultative Orgnrnzation 

Intergovernmental Oceanographic Commission 
LASH Lighter Alioard Ship, a ship that carries ha -ges 
Li\C Liquefied Natural Gas 
LOS l.avv of the Sea 

LOT Load on top. a method of reducing oU pollution from 

tanker balListing 
MIRV Multiple IndepenJently-targetable Reentry Vehicle 
MSY Maximum sustainable yield 

NOAA National Oceanic and Atmospheric Administration 

NPC National Petroleum Council 

NSDM National Security Decision Memorandum 

NSSM National Security Study Memorandum 

OPEC Organization cf Petroleum Exporting Countries 

OPIC Overseas Private Investment Corporation 

PCB Polychlofinated biphenyls 

SNT Single Negotiating Text 

SOSUS Sound Surveillance System. ASW listening devices 
SSBN Nuclear-powered submarine carrying nuclear ballistic 
missiles 

SSN Nuclear-powered subm ii.^:- 

ULMS Underwater Long-rar.Vc . e System 

UNCLOS United Nations Confe - - - the Law of the Sea 

UNCTADUnited Nations Conferf :e an Trade and Development 

UNEP United Nations Environmental Programme 

UNOLS University National Oceanf»graphic Laboratory System 

VLCC Very Large Crude Cairier 

WMO World Meteorological Organization 
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Terminology 

anacin)m(nis spec 'rs-Tlhose spa\vivn<4 in fresh water, such as 
salmoM. 

assimilative capacitV'-the ability of the environmental media to 

iibsorb wastes ami render ihem harmless, 
bribes— a te(;hnit;<d term describin^^ the payments made by 

environmental damage victims to polliilers to have the latter 

modify iheir activities, 
coastal economic zone— a zone seaward of the territorial sea in 

which the coastal state h<is jurisdiction over economic 

resources. In the Sinj^Ie Nesotialing Text, the Coastal 

Kcnnomic Zone extends from the Territorial Sea, 188 miles 

seaward, lo 200 miles from shore, 
common property resources— resources not under private 

ownership, but jointly owned. Many environmental resources 

are CPRs. 

contiguous zone— a zone in which the coastal state may exercise 
control necessary to prevent or punish infrint^ement of certain 
()f its regulations which occur within the territorial sea. In the 
Single Ne.^otiating Text, the contiguous zone extends out 24 
miles from shore. 

ctrntinen+al margin— a natural sub-surface prolongation of con- 
tinents and islands as apart from the deep sea bottoms: 
generally consists of the continental shelf, slope and rise. 

continental rise— the most seaward part of the margin; a gentle 
incline between the steeper continental slope ynd the deep 
seabed. 

continental shelf— a zone adjacent to a continent or around an 
islarul, and extending from the low water line to the depth at 
which there is usually a marked increase of slope to a greater 
depth. 

continental slope— a declivity seaward from a shelf edge to the 

cont mental rise, 
demersal species— bottom fish 

dredge spoils— materials scooped up by dredging navigational 
channels, etc. 

dual standards — the notion that environmental standards should 
be less restrictive for developing countries in view of their 
lower levels of economic development. 

effluent (ennssion) fees— charges or taxes placed on polluters to 

discourage pollution. 
Geneva text— "Informal Single Negotiating Text" that emanated 

from the Geneva session of UNCLOS III in j 975. Also knowm as 

SNT. 
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